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TRI-COUNTIES REGIONAL CENTER 
EXECUTIVE DIRECTOR REPORT 

November 7, 2014 

I. BUDGET UPDATE 

• Attachment #1: DDS/Lanterman Act Letter to Governor Brown from 
Senators and Assembly Members Urging the 
Governor to Take Action on Regional Center Budget 
for FY 2015-2016 

• Attachment #2: The Annual Budget Process 

The California Senate Human Services Committee, chaired by Senator Jim Beall (D), 
held a hearing on the Developmental Services System on October 9, 2014 in Los 
Angeles. The hearing took place from 1:30-3:30 pm in Session Room 350 at the L.A. 
City Hall (Board of Public Works) located at 200 North Spring Street, Los Angeles. 
The hearing focused on the impact of the budget reductions on regional center 
Purchase of Services (POS) and Operations (OPS) budgets. Three panels addressed 
the challenges of the budget reductions and their impact on the Developmental 
Services system. Association of Regional Center Agencies (ARCA) testified at the 
hearing addressing the impact of the budget reductions on families and persons 
served, service providers , regional center operations, and federal funding. The 
hearing was well attended by several hundred participants many of whom provided 
public testimony. In part, as a result of the hearing, eight Senators and Assembly 
Members sent a letter to the Governor requesting the Governor to (1) Apply fair 
budget policies that treat the regional centers and service providers equal to other 
state agencies that build regular Cost of Living Adjustments (COLA) (2) End the 
shifting of the state's financial responsibility for federal and state mandates onto an 
already fragile regional center employees and service providers (3) Include these 
costs as well as a COLA for regional center employees and service providers in the 
upcoming Govemor' s Budget Proposal for FY 2015-2016 (Attachment #1). The 
Governor's release of his budget proposal for FY 2015-2016 due out in the first half 
ofJanuary, 2015 will officially start the budget process for the new FY 2015-2016 
that begins July 1, 2015(Attachment #2). 

II. NEW CENTERS FOR MEDICARE AND MEDICAID SERVICES 
(CMS) RULES FOR HOME AND COMMUNITY BASED 
SERVICES (HCBS) Waiver 

• Attachment #3: Autistic Self Advocacy Network (ASAN): A Guide 
for Advocates and Families on the New Rules for 
Home and Community-Based Settings and the 
Person-Centered Planning Process 
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• Attachment #4: CMS Informational Bulletin 

• Attachment #5: CMS Fact Sheet: Home and Community Based 
Services 

• Attachment #6: CMS Fact Sheet: Summary of Key Provisions of the 
Home and Community Based Services (HCBS) 
Settings Final Rule 

• Attachment #7: Summary of Key Provisions of the 1915(c) Home 
and Community Based Services (HCBS) Waiver 
Final Rule 

• Attachment #8: Summary of Key Provisions of the 1915(i) Home and 
Community Based Services (HCBS) State Plan 
Option 

• Attachment #9: Draft HCBS Statewide Transition Plan 

• Attachment #10: CMS Statewide Transition Plan Tool Kit for 
Alignment With the HCBS Final Regulation's 
Setting Requirements 

• Attachment #11: CDCAN Report: Stakeholder Call October 2110-12 
Noon on Initial Draft Statewide Transition Plan by 
Department of Health Care Services to Implement 
Major New Federal MediCaid HCBS Regulations 

• Attachment #12: ARCA Response to Draft Statewide Transition Plan 
for Home and Community Based Services Waiver 
(HCBS) 

• Attachment #13: Joint Response to Draft Statewide Transition Plan 
for HCBS Waiver From ARC, CFILC, DRC, 
DREDF, NHLP, NSCLC 

• Attachment #14: TCRC Task Force on CMS Final Rule for HCBS 
Waiver 

On March 17, 2014 the Centers for Medicaid and Medicare Services (CMS) final rule 
pertaining to Home and Community Based Services that applies to 1915(c) Waiver services 
as well as 191S(i) SPA services went into effect. These changes could have significant impact 
on the future of the Developmental Services landscape. While states have some time to 
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modify their services depending on when their next Waiver or SPA applications are due, the 
final rule clarifies: 

• Home and community-based settings requirements to apply to all services delivery, not 
just to residential settings. This includes day and work settings. 

• Participants in HCBS services should be integrated into the community to the same 
degree that non-participants in HCBS services are. More guidance on isolating settings 
can be found here: http :/ /www.medicaid .gov/Medicaid-CHIP-Program-lnformati.oo/ By­
T o pics/Lo ng-Term-Services-and-Supports/Home-and-Community-Based­
Services/Downloads/Settings-that-isolate.pdf 

• New standards for home and community-based settings defined "by the nature and 
quality of individuals' experience" rather than by "what they are not" 

• The requirement for choice of provider in provider owned or controlled settings 
• The responsibility of the state rather than the provider for ensuring private room and 

roommate choice 

• Service planning must be done through a person-centered planning process (additional 
CMS guidance on this will follow) 

Full text of the rule is available for download here: 
ht tps: / /www. federal register .gov I articl es/2014/01/16/20 14-0048 7/ medicaid-p rogra m-sta te­
pla n-home-a nd -community-based-se rvi ces-S-year -period-for-waivers-provider. 

Autistic Self Advocacy Network (ASAN) has developed an informational guide on the new 
CMS Rules for families and advocates that provides a good overview of the changes and 
their potential impact (Attachment #3). Informational Bulletin (Attachment #4) and several 
fact sheets addressing Overview of Regulation (Attachment #5), 191S(c): Changes to HCBS 
Waiver Program (Attachment #6), 1915 (i): Key Provisions for HCBS State Plan Option 
(Attachment #7) and Summary of Key Provisions of the HCBS Settings Final Rule (Attachment 
#8) provide additional detailed information regarding the changes. 

CMS offered a webinar on this information. The PowerPoint presentation from that training 
can be downloaded here: http://www.medicaid.gov/Medicaid-CHIP-Program­
lnformation/By-Topics/Long-Term-Services-and-Supports/Home-and-Communitv-Based­
Services/Downloads/Finai-Rule-Siides-01292014.pdf 

Additionally, the US Department of Labor in conjunction with CMS conducted a webinar 
regarding the implications of the new rule on day and employment services. Slides from that 
webinar as well as a video archive can be accessed here: 
http:Uwww.leadcenter.org/webinars/ lmplications-hcbs-flnal-rule-non-residen tiahse'ttings­
impact-new-hcbs-guidance-employment-day-services 

The California Department of Health Care Services (DHCS), the agency that oversees the 
State's MediCaid Program called "Medi-Cal" took an official step toward implementation of 
the new CMS rules by releasing for public comment a draft Statewide Transition Plan (STP) 
that includes outlining the overall statewide process, what state departments are involved 
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and what specific waivers and services are impacted. The DHCS has been collaborating with 
partner departments including the Department of Developmental Services (DDS), the 
California Department of Aging (CDA), the California Department of Health (CDH) and others 
to draft the initial draft STP for public stakeholder input (Attachments #9-#11). In addition 
to the specific stakeholder process for the statewide draft STP, individual state departments 
including DDS will also release in the near future individual HCBS waiver STPs for public 
stakeholder input. ARCA and several other statewide service provider and advocacy 
organizations have submitted their written comments to DHCS for consideration 
(Attachments #12-#13). DHCS plans on releasing a second revised draft STP that will reflect 
changes and revisions including those from public comments received . There will be a 
public stakeholder conference call tentatively scheduled on December 2, 2014 from 10:00 
AM -12:00 noon for DCHS to provide an update on the STP, answer questions and receive 
additional comments. 

Tri-Counties Regional Center (TCRC) has formed a joint CMS Final Rule Task Force with TCRC 
service providers to attempt to stay abreast of all the changes taking place in this area and 
to work together with the TCRC service providers to prepare for the eventual 
implementation ofthe myriad new changes required by CMS. The second meeting of the 
newly formed task force is scheduled to take place on November 6, 2014 from 9-10 am in 
Santa Barbara. All TCRC service providers are welcome to participate (Attachment #14). 

Tri-Counties Regional Center and Association of Regional Center Agencies (ARCA) will 
continue to monitor these changes as they unfold, particularly as CMS releases additional 
guidance on service planning, as well as specific details regarding what this rule means for 
non-residential settings. 

III. MEDI-CAL SERVICES FOR CHILDREN WITH AUTISM 
SPECTRUM DISORDER 

• Attachment #15: CMS Informational Bulletin on Medicaid Coverage 
of Services to Children with Autism Spectrum 
Disorder 

• Attachment #16: State Plan Amendment to CMS to Add ABA as a 
Medi-Cal Benefit 

• Attachment #17: DCHS Letter to Medi-Cal Managed Care Plans on 
Implementation of ABA as a Medi-Cal Benefit 

• Attachment #18: ARCA Comments on the Draft State Plan 
Amendment for Medi-Cal Behavioral Health 
Treatment 
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On July 7, 2014, the Centers for Medicare and Medicaid Services (CMS) issued guidance that 
requires states to cover Behavioral Health Services (BHS) including Applied Behavioral 
Analysis (ABA) for individuals under age 21 with Autism Spectrum Disorder (ASD) through 
their Medicaid plans (Attachment #15). The California Department of Health Care Services 
(DHCS) will be holding a series of stakeholder meetings to discuss the implementation of 
new Medi-Cal benefits for individuals under age 21 with ASD on 9/4/14, 10/21/14, 
11/18/14, 12/19/14, and 1/13/15. For more information about these meetings go to: 
http://www.dhcs.ca.gov. 

DHCS has issued two draft documents that they are seeking comment on from stakeholders. 
The first is the State Plan Amendment (SPA), which when finalized will be submitted to CMS 
to add ABA as a Medi-Cal benefit (Attachment #16} . The second is a draft letter to 
managed care Medi-Cal plans that outlines how they should implement new services for 
individuals with ASD (Attachment #17). Included in this document is a provision that allows 
individuals already receiving services through regional centers to continue receiving those 
services until there is a transition plan developed by DHCS and Department of 
Developmental Services (DDS) . ARCA has submitted written comments to DHCS on the 
draft SPA (Attachment #18}. 

While Medi-Cal funded BHT is a positive development, many questions and concerns remain 
about how this new benefit will affect children who are part of California's Regional Center 
System. Issues related to transition from Regional Center funded services to Medi-Cal 
funded services, choice of service providers through Medi-Cal, adequate Medi-Cal rates for 
service providers, and timeliness of services are some of the issues that need further 
clarification. In the interim, TCRC has begun to confer with the local Medi-Cal health plans 
in the Tri-Counties area that consist of CenCal Health in Santa Barbara and San Luis Obispo 
Counties and Gold Coast Health that serves Ventura County. TCRC will continue to confer 
with and provide guidance to TCRC ABA providers on the transition plan as new information 
becomes available. TCRC will continue to serve individuals eligible for regional center 
services and needing BHT services until the local health plans are adequately ready and able 
to assume responsibility for providing BHT services. 

IV. QUESTIONS & ANSWERS 
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CALIFORNIA LEGISLATURE 

October 27, 2014 

Governor Jerry Brown 
Office ofthe Governor 
State Capitol, Suite 1173 
Sacramento, CA 95814 

Dear Governor Brown: 

STATE CAPITOL 
SACRAMEN1'0, CALIFORNIA 

95814 

Attachment #1 

Since the mtification ofthe Lanterman Act in 1977, California has recognized the right of people 
with developmental disabilities to live an independent and normal life. To facilitate the promise 
of the Lanterman Act, Califomia created 21 regional centers to triage and direct more than 
260,000 people with developmental disabilities to some 65,000 providers who furnish the 
appropriate support and services they need. 

But the state's ability to meet our basic obligations to Californians with developmental 
disabilities is being severely hindered by a lack of employee cosl of living increases for regional 
center employees and inadequate sc1·vice provider rates. 

Cost ofliving increases for employees and providers lag far behind inflation. The result has not 
only imperiled service providers who are struggling to remain open but has seriously undermined 
the ability of our regional centers to recmit and retain a qualified staff. 

While state agencies gcnetally build in cost increases such as health benefits, transportation cost 
increases and negotiated salary COLAs, regional centers and vendors within the California 
Department of Developmental Services (DDS) system do not have these accepted adjusbnents. 

The California Department of Developmental Services (DDS) has seen some adjustments to their 
budget for policies such as federally mandated overtime changes and the state minimtm1 wage 
adjustment. Howeve1·, these increases went through an arduous legislative budget process instead 
of being built inlo the January base budget. Moreover, many other new federal and state 
mandates have not been included and these costs are absorbed by regional centers and providers. 
These include adjustments for transportation increases, health benefits, minimtun wage mandates 
by local municipalities and other costs. 
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In the cunent budget year, funding for DDS is $5.2 billion. Since 2009, the state has reduced 
costs to developmental services programs by more than $1 billion (GF) instituting restrictions on 
payments for specific services, across-the-hoard reductions, mandated furlough days, suspension 
of services and other cuts. Prior to that, the state had frozen rates to providers in order to contain 
costs. These freezes and caps have fractured the infrastructure of the community services and 
support systems. Without building in adjustments for cost of living increases, it will not be 
sustainable. In 1999, even before the substantial reductions and freezes prompted by the Great 
Recession, the Bureau of State Audits released a report concluding that community services were 
"undermined by insufficjent state ftmding and budget cuts." 

Meanwhile, pending mandates from the Federal govemment will require California to reshucture 
day programs, work programs and residential settings to reduce the number of consumers and 
require more community inclusion. State mandates that will be implemented include the 
Employment First model, self-determination pilot program, and others that require more 
intensive case management and development of new programs. 

At a Senate Human Service~ hearing this month, many providers testified that they are unable to 
sustain hmovative and inclusive programs, much less expand them or create new ones because of 
historic freezes and caps. I realize that the cost of total restoration is outside our reach today. 
However, we must take steps to address the gap -- 260,000 Californians who rely on the 
Lantetman Act need our help. 

We urge you to apply fair budget policies that treat the regional centers and providers equal to 
other state agencies that build COLAs and fund new federal and state mandates in their base 
budget. 

And, we respectfully req11est an end to the shifting of our financial responsibility for federal and 
state mandates onto our already fragile regional centers and providers. We strongly urge these 
costs -- as well as a COLA for regional center employees and providers -- be included in the 
January budget. 

Thank you in advance for yom· consideration, 

Carol Liu 
State Senate, Dist rict 15 

N ~(!_ 
State Senate, District 25 

Marty . ock 
State Se11E1 , District 39 
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Joan Buchanan 
State Assembly, D' ict.l6 

~ ¥.,· /J.--"7 ich Gordon 
State Ass~mbly, District 24 

Cc: Diana S. Dooley, Secretary, California Health and Human Services Agency 

Santi Rogers, Director, Department of Developmental Sm'Viccs 

California Senate Budget Committee Members 

California Assembly Budget Committee Members 
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Atta.chment #2 

THE ANNUAL BUDGET PROCESS 

Departments review expenditure plans and annually prepare baseline 
budgets to maintain existing level of services: they may prepare Budget 

Change Proposals (BCPs) to change levels of service. 

Department of Finance (Finance) analyzes the baseline budget and BCPs, focusing on the fiscal impact of the proposals and 
consistency with the policy priorities/direction of the Governor. Finance estimates revenues and prepares a balanced 

expenditure plan for the Governor's approval. The Governor's Budget is released to the Legislature by January 1Oth of each year. 

Governor issues Stale of the State Address setting forth policy goals for the 
upcoming fiscal year. Two identical Budget Bills are submitted (one in the 

/ 

Assembly and one in the Senate) for independent consideration by each house. 
...___-,---~__,__--J 

Public input to 
Governor, legislative 

members and 
subcommittees. 

As non-partisan analysts, the Legislative 
Analyst's Office (LAO) prepares an "Analysis 

of the Budget Bill" and "Perspectives and 
Issues". Testifies before the budget 

subcommittees on the proposed budget. 

Public Input to Governor, 
legislative members and 

subcommitlees. 

Finance and departments lesllfy 
before budget subcommittees 
on the proposed budget. DOF 

updates revenues and 
expenditures with Finance 
Letters and May Revision. 

I \ Ao~mbly Bodgot Co~lttoo- di~d~d inlo "vocal 
subcommittees to review (approve, revise, or disapprove) 

specific details of the budget. Majority vote required for passage. 

Senate Budget and Fiscal Review- divided into several 
subcommittees to review (approve, revise, or disapprove) 

specffic details of the budget. Majority vote required for pas·sage. · 

Assem 
commit 
attempt 

bly Floor examines 
tee report on budget 
ing to get 213 vote for 
. The Budget usually passage 

mov es to conference 
committee. 

mbly Floor reviews Asse 
con~ 

atte 
agreem 
is reac 

on flo 

erence report and 
mpts to reach 213 
ant. If no agreement 
hed in conference or 
or, the BIG 5 gels 

involved. 

Jl 
~ 

I 

~ 
Senate Floor examines 

¥" committee report on budget 
attempting to get 213 vote for 

Budget Conference Committee attempts to work out 
passage. The Budget usually 

moves to conference 
differences between Assembly & Senate versions of the committee. 

Budget - also amending the budget to attempt to get a 213 
vote from each house. Senate Floor reviews 

conference report and 
attempts to reach 2/3 

t \ agreement. If no agreement 
is reached in conference or 

on floor, the BIG 5 gels 
involved. 

I Sometimes, the BIG 5 (Governor, Speaker of Assembly, Speaker pro Tempore, and Minority Leaders of both 

I houses) meet and compromise to get the 213 vote required in each house. 

Final budget package with 213 vote in each House sub milled to the Governor for signature. Governor may reduce or 
eliminate any appropriation through the line-item veto. The budget package also includes trailer bills necessary to 

authorize and! or implement various program or revenue changes. 

Individual departments and the Finance administer, manage change, and exercise oversight of the Budget on an ongoing 
basis. The Joint Legislative Budget Committee (JLBC) provides some coordination between the two houses and oversees the 
LAO. The JLBC is involved in the ongoing administration of the Budget and reviews various requests for changes to the Budget, 

after enactment. 

I 
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Attachment #'j 
'N.ew Rules for Home and community-Based set­
tings and the Person-Centered Planning Process 
A Guide For Advocates and Families 

Introduction 

In January 2014, the federal government announced a new rule explaining which kinds of services can be covered 
through Medicaid-funded home and community-based services (HCBS) programs.1The new rule will help make sure 
that people who use HCBS are truly integrated into their communities. States will not be allowed to use federal Medicaid 
dollars to pay for HCBS in settings that isolate people from the community or that do not show respect for people's right 
to privacy, dignity, and self-determination. 

Because states may need some time to make sure that the services that they are providing are actually integrated, the 
government has told the states to create five-year transition plans explaining how they will follow the new rule. The 
states must give people with disabilities, their friends and families, and other advocates the opportunity to comment on 
the transition plans. 

This guide is here to help you understand what the new rule means and what they can do to help keep their states on 
track. States need to hear from you in order to know which kinds of services and supports help people make the most of 
life in the community. 

What is HCBS? 

Home and community-based services, or HCBS, are a type of service covered by Medicaid. Many people with disabilities 
rely on HCBS in order to help them live in their own homes. These services, which are available to many people with dis­
abilities who are covered by Medicaid, can include services like: 

Personal care attendants to help with activities like bathing, dressing, eating, and moving around in the community; 

Help with home-based health care like ventilators, feeding tubes, and diabetes care; 

Help with housekeeping and cooking; 

Help with case management and coordinating of services; 

Transportation services around the community; 

Habilitation, including day habilitation; 

Respite care; 

Supported employment services to help people find an keep a job; and 

"Pre-employment" services to help people develop the skills they need to get a job. 

Not everyone on Medicaid gets home and community-based services. They are only available to people with disabilities 
who need help in order to live safe and healthy lives in the community. In some states, only people with certain kinds of 
disabilities can get HCBS, and there are often long waiting lists. Home and Community-Based Services programs may 

1 The official citation for rhe new rule is 79 Ft'd. Reg. 29·17 (Jan. 16, :Wl4). You can reJ.d ir online at lmps://v.rw\v.federalregister,gov(arti-
cles/ 2014 /m /t 6/2014 -004 8 7! medicaid-program-s tate-plan-home-and -com m Lm ity-b;lsed -se rvi ces-s -year- period-for-w ai I' crs-provider. You can "[so 
read inmorr;:mt narts of the new nile ~\t naPe nfthis Guide 

CASAN 
AUTISTIC SELF ADVOCACY NETWORK 

1 ho\t,~i-~fir; '-:t:{(ildvvmcy .\fdworl< (AS!li\') is.< 11011- profit org~ ~1i~~tic1'1 nm l~v and J11 cwtis!ic 
pi.!cple. ASdN l)t(IVidJs suP~orta11d scnices t·o indivi.duc~l.~ on th~ cnitisrn srectnnn while 
worhi~r.~•. du;»J. ~ pi{hlic ~~1~crcrpti:Jf1 .-rnd cc)mbat. i'l1.isi1~(orn?a6oJ1. Our aciivLt.ies in dude p~-tb!ic 
pl•lu,;j• Ach·~c.n~oJ' r(HHil'll·1 fl!r) CJ1.f}liJjfJnen! /•J cnt nurag~ inciusion c-1 rtd res peeL For neurol~vcr.'ILyJ 
qu•J ii fy of/[/~ oricntd J"ClW<.rdl and lite dcvdopmc:1l o{a~<Listic cultur,1l £l(tivitics. 
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"be iimited to only certain areas or may have limits on the number of people who receive services. 

Every state's HCBS program is different. In some states, HCBS is provided through what's called a "waiver." Waivers 
allow states to give services that aren't usually covered for most people who are on Medicaid to people in certain groups 
(like people with disabilities). There may be different waivers for different groups- for example, one for people with 
intellectual and developmental disabilities and one for people who have physical disabilities. Other states may provide 
HCBS through what's called a "Money Follows the Person demonstration," "state plan option," or "community first 
choice state plan option." The new rule applies to all of these programs. 

What Does the New Rule say? 

The purpose of the new rule was to make sure that states didn't use HCBS funding for programs that are not really inte­
grated into the community, such as group living settings that isolate people from the community. It makes it clear that, 
in order for a service to be HCBS, it needs to be in a setting that gives people real opportunities to work, live, and social­
ize in the community. 

In General 

The new rule includes five standards that all home and community-based services need to meet. 

1. Integration into the Community 

"Home and community-based settings must have all of the following qualities, and such other qualities as the Secretary 
determines to be appropriate, based on the needs of the individual as indicated in their person-centered service plan: 

(i) The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the greater commu­
nity, including opportunities to seek employment and work in competitive integrated settings, engage in community 
life, control personal resources, and receive services in the community, to the same degree of access as individuals not 
receiving Medicaid HCBS:' 

-42 C.F.R. § 441.301(c)(4). (c](4)(i) (about HCBS waivers);§ 44!.530(a)(l). (a)(r)li) (about Community First Choice programs);§ 44I.710(a)(l), (a) 
(r)(i) (about State Plan programs). 

The rule requires that home and community-based services be provided in a setting that offers full opportunities for 
integration into the community. This includes making sure that people receiving HCBS are able to: 

Work alongside people without disabilities, and be paid the same amount as people without disabilities;• 

"Engage in community life," which can include going to church, volunteering, and/or making and keeping friends 
outside the service setting; 

Control their own money, possessions, and other resources; and 

Receive services "in the community" and not in isolated settings. 

All people who use HCBS need to have these opportunities- not just people who are labeled as "high-functioning" or 
have fewer support needs. Service providers can't simply assume that a person is too disabled to work or control their 
own money. Instead, they need to make sure that everyone has the support they need to do these things. 

For example, some people may need a lot ofhelp, such as transportation and accompaniment by a support person, to 
travel around in the community. Without that support, the person won't have full access to the community even if the 
service provider says that they're "free to go into the community'' whenever they want to. People may also need a finan­
cial coach or job coach in order to have real access to employment and real opportunities to control their own money. 

2 This does not meatl that people who receive HCBS have to get .1 job, it does mean that they have to h<tvc the opportunity and support they 
need to do so. See Eric Carlson, National Sen ior Citizens Law Center. just Like Home: An Adv:Jcate's Guide for State Transitions under the New 
Medicaid HCBS Rules page, 15 (2014). You can find this guide online at http://v.•ww.nsclc.org/wp-comentiuploads/zot4/06/fust·Like-Home_·An­
Advoc ates ··G ui d.e· for-State-Transitions-Under-the·:\ ew-Med ic aid· H CBS-Rules. pdf. 

2 
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The rule requires that people receiving HCBS have access to the greater community "to the same degree" as other people. 
This means that, for example, an HCBS service provider cannot be "community-based" ifit only lets people go on occa­
sional or scheduled trips into the community. Like people without disabilities, people receiving HCBS should be able to 
choose where they go and when. At the same time, services can still be community-based if they're located in a rural area, 
as long as people receiving HCBS can travel around and participate in community life in the same way that other people 
living in that area can. 

:z.. Individual Choice 

"The setting is selected by the individual from among setting options, including non-disability specific settings and an 
option for a private unit in a residential setting. The setting options are identified and documented in the person-cen­
tered service plan and are based on the individual's needs, preferences, and, for residential settings, resources available 
for room and board:' 

-42 C.F.R. § 44L30l(c)(4)(ii) (about HCBS waivers);§ 44L530(a)(I)(iil (about Community First Choice programs);§ 44L7lO(a)(l)(ii) (about State 
Plan programs). 

The new rule also requires that people receiving HCBS have choices about where they get services. They must have 
the option to get services in places that aren't "disability-specific"- for example, they must have the option of getting 
in-home services while living in their own apartment instead of having to live in a group home just for people with 
disabilities. People receiving HCBS also must have the option of choosing a private room instead of having to live with 
a roommate. The choices have to be based on the person's own needs, preferences, and situation- for example, it is not 
enough to offer someone a chance to live in their own apartment if the apartment isn't accessible or affordable. 

Even if a person has a choice of settings, the setting they do choose needs to meet all the other requirements of the 
new rule. A setting that is isolated or that does not offer full access to the community cannot be considered "home and 
community-based" simply because the individual had the option ofliving in a non-disability specific setting. 

3. Individual Rights 

"Ensures an individual's rights of privacy, dignity and respect, and freedom from coercion and restraint:' 

-42 C.F.R. § 44l.301(C)(4)(iii) (about HCBS waivers);§ 44L530(a)(I)(iiil (about Community First Choice programs);§ 44L7JO(a)(I)(iii) (about 
State Plan programs). 

People who receive HCBS must have a right to "privacy, dignity and respect, and freedom from coercion and restraint."3 

This can include the right to lock one's own bedroom or bathroom door and the right to choose a private room or choose 
a roommate.4 It can also include the right to talk privately with friends and family, whether over the phone or the 
internet. Many self-advocates have said that privacy and dignity are a big part of the difference between an institution 
and a community-based setting.5 

1 42. C.f.R. §§ Hl.30t(c)(4)(iii). 44L530(a)ll)(iii). HI.7tO(a)(t)(iiil . 

4 !d.; 42 C.f. R. §§ 44l.30l(c) (1)(ii), 44LS30(a)(t)(ii), 44L7IO(a)(tl(ii1. Sec also 42 C.f.R. §§ 44 r .:JOT (c)(4)(vi), 441.5JO(a)(t)(vi), 441. 7IO(a.)(l)(vi) (referring 
to provider-owned or controlled residemial settings). 

5 See Autistic Self Advocacy Network, Keeping the Promise: Self Advoc~tes Defrnin~ the Meaning of Community Living pp. 6-7 (W12) . Yrm can 
t!nd rh is rep orr available at hu p:/lauristicadvocacy.org/wp-con tent/uploads/:wtzloz/KeepingdtcPt"omisc·SelfAd\·ocarcs l.lcfi nin gtheMeani ngof­
Cornmunity.pdf. 

3 



Executive Director's Report to TCADD - 2014 11 07 - Page 13

·· 4. Autonomy 

"Optimizes, but does not regiment, individual initiative, autonomy, and independence in making life choices, including 
but not limited to, daily activities, physical environment, and with whom to interacf' 

-41 C.F.R. § 441.30l(c)(4)(iv) (about HCBS waivers);§ 441.530(a)(l)(iv) (about Community First Choice programs);§ 441.7Io(a)(I)(iv) (about 
Stare Plan programs). 

People who receive HCBS must be able to make day-to-day choices for themselves, including choices about what they 
do every day, who they talk to, what kinds of relationships to be part of, and where they spend their time. The HCBS 
provider can't "regiment" these choices, such as by offering only a few options or by requiring people to keep to a rigid 
schedule. 

People need the same kinds of choices and freedoms that non-disabled people usually have. This doesn't necessarily 
mean that people who receive HCBS should never have to do certain things at certain times: for example, a person 
receiving HCBS who works at a restaurant will still have to show up at the restaurant at their scheduled times, just as 
anyone else who works at that restaurant. But people who get HCBS should have the ability and the support they need to 
make last-minute plans or decisions about how to spend their free time, just like everyone else. 

This same idea applies to the rules that people receiving HCBS have to follow. For example, if a person receives in-home 
HCBS while living in an apartment, they may have to follow normal rules of apartment living like paying rent on time and 
avoiding loud activities late at night. But they should not have to follow rules that other people living in apartments don"t 
have to follow, like a night-time curfew or rules against having guests, choosing furniture or putting pictures on walls. 

Sometimes people might need support to make these choices. For example, they might need help remembering 
appointments, choosing meals, and deciding what to do during the day. People might need communication technology 
or other forms of support in order to communicate and have relationships with other people. Someone"s need for 
support cannot be used as a reason to take away options, or to only provide supports when the person makes the choices 
that the provider wants them to make. 

s. Choice Regarding Services and Providers 

"Facilitates individual choice regarding services and supports, and who provides them:' 

-42 C.P.R.§ 441.301(c)(4)(v) (about HCBS waivers);§ 441.530(a)(1)(v) (about Community Firs£ Choice programs);§ 441.710(a)(l)(v) (about State 
Plan programs). 

People need to have the ability to choose what services they get and who provides those services. Whenever possible, 
people should be encouraged to "self-direct" their own services by choosing their own support workers and deciding 
which days and times of day they need their support workers. Nobody should have to accept services that they don't 
want. People also need a meaningful choice of services and providers. If a person is offered a choice of many providers, 
and only one of them actually offers the services that the person needs or is actually available, that would not be 
considered a meaningful choice. 

The new rule requires that services be chosen through a "person-centered service planning process." This process, which 
has to happen at least once a year, is supposed to help make sure that people are getting the services that they want 
from the providers they want. People need to be given meaningful choices during this process, including the ability to 
get services in non-disability-specific settings. There must be safeguards in place to make sure that the process isn't 
driven by the same service providers who are going to be providing HCBS to the person, unless there is nobody else who 
can help with the process. This helps prevent service providers from letting their own interests influence the planning 
process. 

4 
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The plan must "be understandable to the individual receiving services and supports, and the individuals important 
in supporting him or her. At a minimum, for the written plan to be understandable, it must be written in plain 
language and in a manner that is accessible to individuals with disabilities and persons who are limited English 
proficient, consistent with§ 435-90S(b) of this chapter." 

-42 C.P.R.§ 441.30I(c)(z)(vii) (about HCBS waivers);§ 44L725(b)(7) (about State Plan programs). 

How Can 1 Make sure states Follow the New Rule? 

The new rule includes lots of opportunities for self-advocates, their friends, and families to help make sure states fol­
low the new rule. The new rule requires states to create a transition plan describing the changes they will make to their 
programs in order to follow the new rule. People with disabilities and their families have to have the chance to read the 
transition plan and comment on it. 

By sending in your comments on your state's transition plan, you can tell states which types of services are really inte­
grated into the community and which aren't. You can also tell them what kinds of policies they need to put in place in 
order to make sure that service providers follow the rule. 

Find Out What Is Going on in Your State 

The first step is to find out when your state needs to send 
in a transition plan, what it says in its transition plan, and 
what advocacy groups in your state are saying. 

You can find this information by going to HCBSAdvo­
cacy.org. This is a web site created by a group of advocacy 
organizations: the Association ofUniversity Centers on 
Disabilities (AUCD), National Association of Councils on 
Developmental Disabilities (NACDD), and the National 
Disability Rights Network (NDRN). 

Once you go to HCBSAdvocacy.org, you can find the page 
for your state either by clicking on the map in the middle 
of the screen, or by scrolling down and finding the name 
of your state on the list: 

Clicking on your state will bring you to a page that con­
tains the following information: 

"Dates and Deadlines." These are the deadlines by 
which the state must submit a transition plan. 

"State Documents." These are announcements and 
transition plans that the state has already published. 
If your state has not yet created a transition plan, this 
section might be blank. 

"Resources." These include letters or other things 
that advocates have written about the state's need to 

State Resources 
.cs:;.:;c;v,~G-:•>; t:::':l :., :t Lll,=dom' ;,, !he r>:~··•<:· :,r,o E,.Jb: 1:. '·"'''''';"• I o:-· :o ;;-__ •o:t q~O! r:.r·cr 1•'<• :e-~\)1/.:'r':<; 

'-:' Jcil ·:l ,.,9 ;rc:: ""i; 11 !-(.'2:: • ... tt~:'~9"' 'll1f: .or(.] ~.1..-p: ~ac1 ;;t.J~e ,;:. •~·:1~ 'r,l !O :..:,; •r :t; ,•,ldl me"'·~ '' • •... ,: ;..tc" •:"•1-3 

:;t~Hc "''~ c: \(;~;~e itt.:<~r '::•.:;-l ·.~ o~:-lc·.-, tc J~l:' •e:-o ... •Ce': <la!c-~ .~n~l ue;::~tr • .:·~- ·.t,11E- -.lcc ... n·enl-: lF•' ·. ='•'U d"t' 

•:1fUT-<lil~r'l !ron: tl~.'!: ~-l<lt~:- 1 '1·~ :o.t~ •,.;; ,,c:•l; r' _:;rnq'E- .~ l•o,J\ :». ·e~ ~~~~~td~ _~;J ••at(••':;: ),if'.r.cr~ :•J 'ii~C 
:-rx·;·.:~[,::;n-:>.nn ;i·c.re rE-~uL:·..;e-..:: ---l:::.-a n<:J.·~ or r~ .. o ... •ccs ~o 1:c.-..:.., .;;e,l::J u·cn•tv 1 ·-:~; ·· .. r.:~;(, ', '! ';;Y ,1 ~=-·•1 

Please click on the state you are interested in to view that staters infom1at.ion: 

or find state you are interested In the list below to view thatatatc's inlorm&Uoc: 

Alabama Kantucky North Dakota. 

Al&$ka louisiana Ohio 

Arizonlll Main1 Oklahoma 

Arkansas Matyland Oregon 

California Mass11.chuselts Pennsylvania 

Colorado Michigan Ahodalsl.11nd 

ConnKlkut Minn~rsotn 5Duth Carolina 

Washington 0 C Mls.slss!p~l Soulh D11kola 

follow the new rule on home and community-based services. 

"News." These include any other bits of news about the state's compliance with the new rule. 

"State Partners." These include any organizations that may help make sure the state is following the new rule. 
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Dates and Deadlines 

When you look at your state's page on HCBSAdvocacy.org, the first thing you should do is look at the "Dates and Dead­
lines" section. This gives you information on when your state is going to publish its transition plan. 

States have to publish a transition plan either (I) whenever it has to ask the government to renew or change one of its 
HCBS programs, or (2) by March 17, 2015, whichever is earlier. HCBSAdvocacy.org will tell you whether the state has to 
ask the government to renew or change one of its HCBS programs before March 17, 2015. For example, if you look at the 
Virginia page, you will see this: 

All states must submit to CMS a plan for transitioning their current HCBS system into compliance with the new rule 
by March 17,2015. States submitting a 1915(c) waiver renewal or amendment before March 17, 2015 must include a 
transition plan in that submission. States then have 120 days from that submission date to submit a transition plan 
for the remainder of their HCBS system. 

Virginia has one waiver expiring before March 17, 2015. The Intellectual Disability I9I5(c) waiver provides personal 
assistance, prevocational services, residential support, respite, supported employment, and other services for 
individuals with intellectual disabilities of any age. It expires June 30, 2014. 

For more information visit Medicaid.gov. 

This means that Virginia had to submit a transition plan by June 30, 2014. 

If your state has already submitted a transition plan, go to the "State Documents" section on the same page, and check 
out what your state has already said in its transition plan. Check to see if there is a deadline for comments on the plan. If 
the deadline has already passed, don't worry! Most transition plans will have to be updated before they are accepted, so 
there may be another opportunity for comments later.11 You can also send in comments at any time, or send comments 
to your "state partners." This guide will talk about this in more detail later. 

If your state has not yet submitted a transition plan, you can still write to your state Medicaid agency or to your state 
partners to tell them what you think. Or you can make a note of the deadline for the transition plan, and check HCB­
SAdvocacy.org again on that date. If the transition plan isn't yet published, you might need to wait a few days and check 
again. 

State Documents 

If your state has already posted a transition plan, it should show up under "State Documents." For example, if you go to 
Virginia's page on HCBSAdvocacy.org, you will see this: 

Draft Transition Plan for ID Waiver open for public comment until September 5, 2014. 

Integrated Day Activity Plan open for public comment until August 21, 2014. 

Accompanying Service Definition 

Responses 

For more information visit Medicaid.gov. 

Here you can see that there are deadlines for public comments: September 5, 2014, for the ID Waiver transition plan and 
August 21, 2014, for the Integrated Day Activity Plan. 

u See National Senior Citizens Law Center, State Transidon Plans for New Medicaid HCBS RegLIIacions: Four Tips for Consumer Advocates 
(2.014), a va i Ia b lc a r http://www. n scI c. o rg/wp-con t entl 11 p loads/2.0 t4/07 IS tate· Transition- Plans-for-New-Me liicaid- f I CBS-Reg ulario ns _Four-Tips­
fo r-CD n sume t·-Advocues. pd[ 
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Many ''transition plans" that have already been pub­
lished will have to be updated later. This means that if the 
public comment period for your state has already passed, 
you will still have a chance to comment when the transi­
tion plan is updated. Sometimes, if you read the transi­
tion plan carefully, you will also see that there are other 
periods for public comment built into the transition plan. 
And even outside of special "public comment" periods, 
you can still send in your comments to the state or to your 
State Partners. 

Resources and News 

Sometimes, but not always, a state page on HCBSAd­
vocacy.org will have other resources for advocates, and 
news articles. Reading these resources on HCBSAdvo­
cacy.org might help give you some more information 
about what other advocacy groups think. For example, on 
Wisconsin's page under "Resources," you will find a link 
to a letter from disability organizations explaining how 
Wisconsin should follow the new rule, and another link to 
a web site for advocates. And on Wisconsin's page under 
"News," you will see many news articles on how advocates 
in Wisconsin are responding to Wisconsin's transition 
plan. 

State Partners 

The "State Partners" section includes a list of groups in 
your state that are helping advocate for people with dis­
abilities who use HCBS. These may include your state's 
Protection and Advocacy (P&A) organization, its council 
on developmental disabilities, and any other disability-re­
lated advocacy organizations. You may want to send com­
ments to these organizations explaining your thoughts 
and asking if they know of any other opportunities for 
advocacy. 

Think About What You Need to Say. 

Once you've seen your state's transition plan, it is time 
to decide what you want to say in your comments. Your 
comments don't just have to be about what's in the 
transition plan. They can also be about your own experi­
ences with HCBS so far, or about things that aren't in the 
transition plan or aren't clearly explained. It is okay if 
you don't feel that you understand everything about the 
transition plan before writing your comments. 

If you already use HCBS, you should say so in your com­
ments. Explain, in one or two sentences, what kinds 
of home and community-based services you use, who 
provides them, and where you receive them. Then, talk 

10 

for one or two paragraphs about whether you think these 
services are meeting the standards of the new rule: do you 
have the chance to find a job in the community, talk with 
friends, and set your own schedule? Do you feel included 
in your community? What would you like to see changed? 

Whether or not you use HCBS, you can also talk about the 
transition plan. Here are some questions to think about: 

Is it understandable or is it confusing? 

Do you think it will actually help people get services 
in the community, or will it still allow some providers 
to segregate or isolate people? 

Does it have enough detail already, or does it say that 
it will come up with a more detailed plan later? What 
details do you think it needs to include? 

Does it include a plan to make sure that people have 
real, meaningful access to services in non-disability­
specific settings like their own apartment, or does it 
continue to assume that most people will be in group 
homes and center-based day programs? 

Does it include a plan to make sure that people get 
day services in integrated settings, or does it only 
talk about residential services? Does it assume that 
day services are "integrated" simply because people 
can take part in organized community activities, like 
group trips to the movies? 

Many transition plans say that they will follow a pro­
cess to decide which providers already follow the rule. 
Does the process include asking people who use the 
provider about their experiences, or will it take the 
provider's word on whether it follows the rule? 

Does the plan talk about how it will mal<e sure provid­
ers continue to follow the rule even after they've been 
approved? Does it explain what people can do if they 
have a complaint? 

Does it acknowledge that people have the right to the 
supports they need in order to participate in the com­
munity, like transportation, supported employment, 
and personal assistants? 

Does it explain how it will manage "conflicts of inter­
est'' when the same service provider plays a part in 
someone's person-centered planning process and 
provides services to the person? 

Does it make lots of"exceptions" to the rule that it 
shouldn't be making, like allowing people to live in 
gated communities or allowing group homes to limit 
people's activities and privacy? 
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It can help to take a few notes about what you want to say, or to talk through the comments you want to send with some­
one you trust. 

Find Out Where to Send Comments. 

State Agencies 

Check your state's transition plan on HCBSAdvocacy.org to see where to send your comments. This information will 
usually be on the first or last page of the transition plan. In some states this information is in one of the other docu­
ments under "State Resources" on HCBSAdvocacy.org, often named something like "Public Notice Regarding Transition 
Plan," or "Fact Sheet for Transition Plan." 

If you still can't figure out where to send your comments, check out the contact information for your state Medicaid 
director at http:/ /medicaiddirectors.org/about/state-directors, and your state ID/DD Services director at http://www. 
nasddds.org/state-agencies/. Some states want commenters to send their comments to the Medicaid director, and 
others want commenters to send comments to the ID/DD Services director. This means that, if you can't tell where to 
send in your comments, it's a good idea to send them to both. 

Local Partners 

You may also want to send comments to one of the "local partner" organizations listed on HCBSAdvocacy.org. These 
organizations will probably be sending in comments to the state agencies, and it can help to let them know what people 
with disabilities in your state are experiencing and how they feel about the HCBS they are receiving. You can also ask 
them if they know of other opportunities to get involved. 

Centers for Medicare and Medicaid Services 

The Centers for Medicare and Medicaid Services (CMS) is the part of the United States government that sets rules 
for states on how to run their Medicaid programs. It's CMS that wrote the new rules for home and community-based 
services. If you write comments to your state Medicaid director, you can also send those comments to CMS by emailing 
them to Hcbs@cms.hhs.gov. That way they will know what people in your state think about your state's transition plan. 
If you have things you want to say about the rule in general, you can e-mail your thoughts to Hcbs@cms.hhs.gov too. 

Write Your Comments. 

Once you've decided where to send your comments, it's time to write them down! 

There's no single format that you need to follow when writing down your comments. That said, it is usually a good idea 
to type them up in the form of a letter. The letter should probably be 2-3 pages, and no more than five. If your letter is 
much longer than that, pick the parts that are most important to you, and cut out less important parts. Keep the focus 
on specific things that you'd like to change- you don't need to spend a lot of space explaining the purpose of the rule or 
what it says, or explaining why it's important that people live in the community. That's something you can assume the 
person reading the comments already knows. 

On the next page is an example of a letter that you could send. Most likely, you will want to change some details and add 
other details so that it matches your experiences and describes the actual transition plan for your state. This guide will 
also include a fill-in-the-blank document that you can type into in order to write your own letter. 

11 
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! Most state transition 
l 

! plans are not very 
I detailed right now. 
! If that is the case for 
i your state, include a 
; paragraph like this 
first. 

Using headin~s can 
help you or~anize 
your letter. 

This is just an ex­
ample of one of the 
issues you mi~ht want 
to comment on. 

Here is another ex­
ample. It may help to 
include specific infor­
mation about what 
day services in your 
state are like ri~ht 
now, if you know. 

The new regulations require that states let people who use HCBS comment on the 
transition plans. I have read the transition plan, but it is not detailed enough for me to 
tell which kinds of services people will be getting. It only says that you will be forming 
a detailed plan based on our comments and then you will submit the plan to CMS for 
approval. It is important that you also let us comment on the full plan before you send it 
to CMS. In the meantime, here are some thoughts on what needs to be in the full plan. 

Enforcement 

The full plan needs to explain how you will make sure that providers are really following 
the rule. It is not enough to simply make sure that providers have written policies saying 
that they will do things like respecting people's privacy, helping people find competitive 
employment, and so on. People I know who live in group homes especially have told me 
that what is in the written policy is very often very different from how staff actually act. 
For example, some group homes will say that residents can leave at any time, but they 
won't have enough staff to accompany people when they want to leave. This means that 
people often have to wait a long time until someone can help them go somewhere, or are 
even forced to just stay at home instead. 

There needs to be a way for HCBS users and their advocates to complain about providers 
that aren't actually following the rules. Because some people might not know how to send 
in a complaint, the state should also interview service users on a regular basis to make 
sure that providers are following the rule. 

Day Servi,es 

The plan needs to make sure that people are included in the community not just in terms 
of where they live, but also how they spend their day. Right now many people are getting 
group-based day services that are not really integrated. People will spend most of the day 
at a center that only serves people with disabilities. When they go out on trips "into the 
community," they are in big groups and don't get to interact with people outside of the 
group. 

Instead of funding center-based day services, we should be giving people individual day 
services that let them participate in the community on their own terms. For example, a 
person might need transportation support and a personal attendant to help them find 
their way around the community. People should be able to choose activities that they 
want to do, not just options on a list. We should have the support that we need to visit our 
friends and relatives, join clubs, volunteer, or find a job. 

Sheltered workshops and "work crews" are also an example of day services that aren't 
integrated. In sheltered workshops, people with disabilities all work together- the 
only people without disabilities are supervisors and service workers. In work crew 
arrangements, people might be working in the same building as nondisabled people 
but they are still isolated because everyone on the work crew has a disability. Sheltered 
workshops and work crews also usually pay less than the minimum wage. Instead of 
funding these kinds of job placements, we should be funding supported employment 
services that help people find and keep real jobs that pay real wages. People should be 
working either independently or alongside coworkers who don't have disabilities. Many 
states, like Rhode Island, are already moving people out of sheltered workshops and into 
integrated employment. 

13 
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fii;~~-;~-;~~th;;t~p i~ ·-···· -;up~~~d H~using 
! that you might want to 
I raise. Again, if you've 
! gotten HCBS services 
! before - either in a 
: group home or while 
living in your own 
home, or both at dif­
ferent times- it can 
help to add that in. 

Include references to 
other resources. 

Include a "thank you" 
at the end and an ex­
planation of how best 
to contact you (for 
example, by phone or 
by email). 

TYPe your name at the 
bottom. If you plan on 
printing the letter and 
mailing it, you should 
leave a space for your 
signature, and sign it 
before mailing. 

The plan should make sure that everyone, even people who need a lot of support, 
has the chance to live in their own home instead of a group home. Even if a group 
home has policies saying that they will respect people's freedom, privacy, and unique 
needs, in practice they are very restrictive. Whenever service providers group people 
with disabilities together in the same place, they are isolating us from the rest of the 
community. Grouping people together also makes it much harder for people to decide 
exactly which services they need, because people are limited by the needs of the staff. For 
example, staff might not be able to leave the group home to help one resident go to the 
store, because they need to stay and provide services to someone else in the group home. 

Instead, people with disabilities should be able to live in their own apartment or with 
family and friends. Instead of paying staff at a group home, the HCBS program would 
pay someone to come to people's homes and provide the services that they need. People 
would be able to choose who provides their services and when. They would also be able 
to decide which services they needed at which times. By choosing their own staff, people 
with disabilities would be able to make sure that the person who helps them on a daily 
basis is someone works well with them and understands their needs. As someone who 
has a personal care attendant who comes to my house, I know that this system works very 
well. 

I also encourage you to review the Autistic Self Advocacy Network's toolkit for 
administrators, which is available at http:/ /autisticadvocacy.org/hcbs/. This toolkit 
explains in more detail the types of services that do and do not comply with the new rule. 

Thank you for taking the time to read my comments. Please feel free to contact me with 
any questions you may have. I do not use the phone, but I can be reached via email at 
j anedoe@email.com. 

Sincerely, 

Jane Doe 

You may also want to write a letter to your state partners. Here is an example of a quick letter or email that you can send. 

Your Address Goes 
Here 

Jane Doe 
1457 Imaginary Dr. 
Springfield, State, ooooo 

The date that you sent September 2, 2014 

the letter 

14 
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The address of the 
state partner 

Introduce yourself 
and explain your per­
sonal experience (if 
any) with HCBS. 

Mention if you are in­
terested in joining any 
advocacy efforts. 

If you've written com­
ments on the transi­
tion plan, print them 
out and include them 
in the letter. 

Let your state part­
ner know about other 
resources they might 
find helpful. 

Include a "thank you" 
at the end and an ex­
planation of how best 
to contact you (for 
example, by phone or 
by email). 

Type your name at the 
bottom. If you plan on 
printing the letter and 
mailing it, you should 
leave a space for your 
signature, and sign it 
before mailing. 

John Roe 

Health Policy Director 

State Disability Rights Project 

8203 Imaginary Lane 

Springfield, State, oooor 

Dear Mr. Roe, 

I am a 25-year-old autistic person living in Springfield. I am writing because I am 
interested in helping to speak out about the new home and community-based services 
regulation and the state transition plan. 

I am a is-year-old autistic person living in Springfield. I use home and community-based 
services, including a personal care attendant to help me stay in my home. My personal 
care attendant comes to my apartment for two hours a day to help me dress myself, cook, 
and keep the apartment clean. I have many friends who also use HCBS. Some of them live 
in group homes. 

It is very important to make sure that the state transition plan gives everyone the chance 
to live and spend their days in integrated settings. As someone who uses HCBS, I want to 
make sure that my voice is heard. 

Please let me know if you know of any volunteer opportunities or upcoming events where 
I can share my thoughts. I also plan on sending in comments on the transition plan. I'm 
attaching a copy of my comments to this letter. 

I'd also like to make sure that you know about a resource that the Autistic Self Advocacy 
Network has written for administrators and advocates on how to make sure that 
HCBS services are fully integrated into the community. You can find it at http:// 
autisticadvocacy .org/hcbs/. 

Thank you for your time. Please feel free to contact me with any questions you may have. 
I do not use the phone, but I can be reached via email at janedoe@email.com. 

Sincerely, 

Jane Doe 
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Other Resources 

You might find these other resources helpful in understanding the new rule. 

State Transition Plans for New Medicaid HCBS Regulations: For Tips for consumer Advocates, by 
the National Senior Citizens Law Center and National Disability Rights Network, available at http:/ /www.nsdc.org/ 
wp-content/uploads/2014/07/State-Transition-Plans-for-New-Medicaid-HCBS-Regulations_Four-Tips-for-Consumer­
Advocates.pdf 

HCBS Advocates worksheet for Assessing services and Settings, by the National Association of Councils 
on Developmental Disabilities, Association of University Centers on Disabilities, and National Disability Rights 
Network, can help you decide whether specific services you've seen are following the new rule. It is available at http:/ I 
hcbsadvocacy.files.wordpress.com/Z014/04/hcbs-advocates-worksheet.pdf 

Just Like Home: An Advocate's Guide for State Transitions Under the New Medicaid HCBS Rules, by the 
National Senior Citizens Law Center, available at http://www.nsclc.org/wp-content/uploads/2014/06/Just-Like-Home_­
An-Advocates-Guide-for-State-Transitions-Under-the-New-Medicaid-HCBS-Rules.pdf 

Keeping the Promise: Self Advocates Defining the Meaning of community Living, by the Autistic Self 
Advocacy Network, available at http:// a utisticadvocacy .or g/wp-content/up loads /2012/02/ Keepingthe Promise-SelfAdvoc 
atesDefiningtheMeaningofCommunity. pdf 

Separate and unequal: States Fail to Fulfill the community Living Promise of the Americans with 
Disabilities Act, by the United States Senate Health, Education, Labor, and Pensions Committee, available at http:// 
www.harkin .senate.gov/documents/pdf/OlmsteadReport.pdf 

If you have any questions about this toolkit, please let us know by contacting Samantha Crane, Director of Public Policy, 
at scrane@autisticadvocacy.org. 
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Appendix: Quick Reference: New Rules for Home and community-Based Settings 
and the Person-centered Planning Process 

--~----------------------------------------------------

The new rule can be found online at https://www.federalregister.gov/articles12m4/01!16/2014-00487/medicaid-program­
state-plan-home-and-community-based-services-s-year-period-for-waivers-provider. This web site, however, can be con­
fusing to read. It includes a long discussion of how they decided on the rule and responses to comments that people sent in 
about the new rule. Here is a copy of the rule itself. 

You can use this to talk about specific parts of the new rule. If you want to talk about a specific part of the rule, there's a 
specific way to write out the place in the rule you're talking about. First you write out the title and section, then you write 
the subsections. 

The title and section are the letters and numbers at the top of each part of the rule typed out here. For example, the title 
and section of the part about HCBS programs is "42 C.F.R. § 441.301:' "42" is the title, and "441.301" is the section. "C.F.R:' 
means "Code of Federal Regulations:' which is a set of books where this rule will eventually be published. The"§" is called 
a "section symbol:' The subsections are the letters and numbers in parentheses (like "(a)" and "(1)"). 

So, for example, if you want to talk about the part of the rule where it says the person -centered planning process has to 
include people "chosen by the individual:' you would write "42 C.F.R. § 441.301(c)(1)(i). 

How to write in the subsections can be confusing. If you're having trouble, the Guide for Advocates has taken a lot of the 
most important parts of the rule and written out the citation right below, like this: 

''The setting is physically accessible to the individual.» 

-4:1. C.F.R. § 441.301(c)(4)(vi)(E) (about HCBS waivers);§ 441.530(a)(l)(vi)(E) (about Community First Choice programs);§ 44L710(a)ll)(vi)(E) 
(about combined programs for the elderly and people with disabilities). 

-------------------
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Regulations for HCBS waiver programs. 

4Z C.F.R. § 441.301. Contents of request for a waiver. 

Note: Section§ 441.301 itself is not new. The old§ 441.301 only had a subsection (a) and a subsection (b). The 
new rule added a new subsection, (c). Subsection (a) and (b) include other rules about HCBS waivers that 
aren't very important to this Guide. 

(c) A waiver request under this subpart must include the following-

(1) Person-Centered Planning Process. The individual will lead the person-centered planning process where possible. The 
individual's representative should have a participatory role, as needed and as defined by the individual, unless State law 
confers decision-making authority to the legal representative. All references to individuals include the role of the indi­
vidual's representative. In addition to being led by the individual receiving services and supports, the person-centered 
planning process: 

(i) Includes people chosen by the individual. 

(ii) Provides necessary information and support to ensure that the individual directs the process to the maximum 
extent possible, and is enabled to make informed choices and decisions. 

(iii) Is timely and occurs at times and locations of convenience to the individual. 

(iv) Reflects cultural considerations of the individual and is conducted by providing information in plain language and 
in a manner that is accessible to individuals with disabilities and persons who are limited English proficient, consistent 
with§ 435.905(b) of this chapter. 

{v) Includes strategies for solving conflict or disagreement within the process, including dear conflict-of-interest 
guidelines for all planning participants. 

(vi} Providers ofHCBS for the individual, or those who have an interest in or are employed by a provider ofHCBS for 
the individual must not provide case management or develop the person-centered service plan, except when the State 
demonstrates that the only willing and qualified entity to provide case management and/or develop person-centered 
service plans in a geographic area also provides HCBS. In these cases, the State must devise conflict of interest protec­
tions including separation of entity and provider functions within provider entities, which must be approved by CMS. 
Individuals must be provided with a clear and accessible alternative dispute resolution process. 

(vii) Offers informed choices to the individual regarding the services and supports they receive and from whom. 

(viii) Includes a method for the individual to request updates to the plan as needed. 

(ix) Records the alternative home and community-based settings that were considered by the individual. 

(2) The Person-Centered Service Plan. The person-centered service plan must reflect the services and supports that are 
important for the individual to meet the needs identified through an assessment offunctional need, as well as what is im­
portant to the individual with regard to preferences for the delivery of such services and supports. Commensurate with 
the level of need of the individual, and the scope of services and supports available under the State's 1915(c) HCBS waiver, 
the written plan must: 

(i) Reflect that the setting in which the individual resides is chosen by the individual. The State must ensure that the 
setting chosen by the individual is integrated in, and supports full access of individuals receiving Medicaid HCBS to 
the greater community, including opportunities to seek employment and work in competitive integrated settings, en­
gage in community life, control personal resources, and receive services in the community to the same degree of access 
as individuals not receiving Medicaid HCBS. 

(ii) Reflect the individual's strengths and preferences. 
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(iii) Reflect clinical and support needs as identified through an assessment of functional need. 

(iv) Include individually identified goals and desired outcomes. 

(v) Reflect the services and supports (paid and unpaid) that will assist the individual to achieve identified goals, and 
the providers of those services and supports, including natural supports. Natural supports are unpaid supports that are 
provided voluntarily to the individual in lieu of 1915(c) HCBS waiver services and supports. 

(vi) Reflect risk factors and measures in place to minimize them, including individualized back-up plans and strategies 

when needed. 

(vii) Be understandable to the individual receiving services and supports, and the individuals important in support­
ing him or her. At a minimum, for the written plan to be understandable, it must be written in plain language and in a 
manner that is accessible to individuals with disabilities and persons who are limited English proficient, consistent with 

§ 435.905(b) of this chapter. 

(viii) Identify the individual and/or entity responsible for monitoring the plan. 

(ix) Be finalized and agreed to, with the informed consent of the individual in writing, and signed by all individuals 
and providers responsible for its implementation. 

(x) Be distributed to the individual and other people involved in the plan. 

(xi) Include those services, the purpose or control of which the individual elects to self-direct. 

(xii) Prevent the provision of unnecessary or inappropriate services and supports. 

(xiii) Document that any modification of the additional conditions, under paragraph (c)(4)(vi)(A) through (D) of this 
section, must be supported by a specific assessed need and justified in the person-centered service plan. The following 
requirements must be documented in the person-centered service plan: 

(A) Identify a specific and individualized assessed need. 

(B) Document the positive interventions and supports used prior to any modifications to the person-centered service 

plan. 

(C) Document less intrusive methods of meeting the need that have been tried but did not work. 

(D) Include a clear description of the condition that is directly proportionate to the specific assessed need. 

(E) Include a regular collection and review of data to measure the ongoing effectiveness of the modification. 

(F) Include established time limits for periodic reviews to determine if the modification is still necessary or can be 

terminated. 

(G) Include informed consent of the individual. 

(H) Include an assurance that interventions and supports will cause no harm to the individual. 

(3) Review of the Person-Centered Service Plan. The person-centered service plan must be reviewed, and revised upon 
reassessment of functional need as required by§ 441.36s(e), at least every 12 months, when the individual's circumstances 
or needs change significantly, or at the request of the individual. 

(4) Home and Community-Based Settings. Home and community-based settings must have all of the following qualities, 
and such other qualities as the Secretary determines to be appropriate, based on the needs of the individual as indicated 
in their person-centered service plan: 
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(i) The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the greater commu­
nity, including opportunities to seek employment and work in competitive integrated settings, engage in community 
life, control personal resources, and receive services in the community, to the same degree of access as individuals not 
receiving Medicaid HCBS. 

(ii) The setting is selected by the individual from among setting options including non-disability specific settings and 
an option for a private unit in a residential setting. The setting options are identified and documented in the person­
centered service plan and are based on the individual's needs, preferences, and, for residential settings, resources avail­
able for room and board. 

(iii) Ensures an individual's rights of privacy, dignity and respect, and freedom from coercion and restraint. 

(iv) Optimizes, but does not regiment, individual initiative, autonomy, and independence in making life choices, in­
cluding but not limited to, daily activities, physical environment, and with whom to interact. 

(v) Facilitates individual choice regarding services and supports, and who provides them. 

(vi) In a provider-owned or controlled residential setting, in addition to the qualities at§ 44I.301(c)(4)(i) through (v), 
the following additional conditions must be met: 

(A) The unit or dwelling is a specific physical place that can be owned, rented, or occupied under a legally enforce­
able agreement by the individual receiving services, and the individual has, at a minimum, the same responsibilities 
and protections from eviction that tenants have under the landlord/tenant law of the State, county, city, or other des­
ignated entity. For settings in which landlord tenant laws do not apply, the State must ensure that a lease, residency 
agreement or other form of written agreement will be in place for each HCBS participant, and that the document 
provides protections that address eviction processes and appeals comparable to those provided under the jurisdic­
tion's landlord tenant law. 

(B) Each individual has privacy in their sleeping or living unit: 

(1) Units have entrance doors lockable by the individual, with only appropriate staff having keys to doors. 

(2) Individuals sharing units have a choice of roommates in that setting. 

(3) Individuals have the freedom to furnish and decorate their sleeping or living units within the lease or other 
agreement. 

(C) Individuals have the freedom and support to control their own schedules and activities, and have access to food 
at anytime. 

(D) Individuals are able to have visitors of their choosing at any time. 

(E) The setting is physically accessible to the individual. 

(F) Any modification of the additional conditions, under§ 441.30l(c)(4)(vi)(A) through (D), must be supported by a 
specific assessed need and justified in the person-centered service plan. The following requirements must be docu­
mented in the person -centered service plan: 

(1) Identify a specific and individualized assessed need. 

(2) Document the positive interventions and supports used prior to any modifications to the person-centered 
service plan. 

(3) Document less intrusive methods of meeting the need that have been tried but did not work. 

(4) Include a dear description of the condition that is directly proportionate to the specific assessed need. 

(5) Include regular collection and review of data to measure the ongoing effectiveness of the modification. 
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( 6) Include established time limits for periodic reviews to determine if the modification is still necessary or can be 
terminated. 

(7) Include the informed consent of the individual. 

(8) Include an assurance that interventions and supports will cause no harm to the individual. 

(5) Settings that are not Home and Community-Based. Home and community-based settings do not include the follow­
ing: 

(i) A nursing facility; 

(ii) An institution for mental diseases; 

(iii) An intermediate care facility for individuals with intellectual disabilities; 

(iv) A hospital; or 

(v) Any other locations that have qualities of an institutional setting, as determined by the Secretary. Any setting that 
is located in a building that is also a publicly or privately operated facility that provides inpatient institutional treat­
ment, or in a building on the grounds of, or immediately adjacent to, a public institution, or any other setting that has 
the effect of isolating individuals receiving Medicaid HCBS from the broader community of individuals not receiving 
Medicaid HCBS will be presumed to be a setting that has the qualities of an institution unless the Secretary determines 
through heightened scrutiny, based on information presented by the State or other parties, that the setting does not 
have the qualities of an institution and that the setting does have the qualities of home and community-based settings. 

(6) Home and Community-Based Settings: Compliance and Transition: 

(i) States submitting new and initial waiver requests must provide assurances of compliance with the requirements of 
this section for home and community-based settings as of the effective date of the waiver. 

(ii) CMS will require transition plans for existing section 1915(c} waivers and approved state plans providing home and 
community-based services under section 1915(i) to achieve compliance with this section, as follows: 

(A) For each approved section 1915(c) HCBS waiver subject to renewal or submitted for amendment within one year 
after the effective date of this regulation, the State must submit a transition plan at the time of the waiver renewal or 
amendment request that sets forth the actions the State will take to bring the specific waiver into compliance with 
this section. The waiver approval will be contingent on the inclusion of the transition plan approved by CMS. The 
transition plan must include all elements required by the Secretary; and within one hundred and twenty days of the 
submission of the first waiver renewal or amendment request the State must submit a transition plan detailing how 
the State will operate all section 1915(c) HCBS waivers and any section 1915(i) State plan benefit in accordance with 
this section. The transition plan must include all elements including timelines and deliverables as approved by the 
Secretary. 

(B) For States that do not have a section 1915(c) HCBS waiver or a section 1915(i) State plan benefit due for renewal or 
proposed for amendments within one year of the effective date of this regulation, the State must submit a transition 
plan detailing how the State will operate all section 1915(c) HCBS waivers and any section 1915(i) State plan benefit 
in accordance with this section. This plan must be submitted no later than one year after the effective date of this 
regulation. The transition plan must include all elements including timelines and deliverables as approved by the 
Secretary. 
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(iii} A State must provide at least a 30-day public notice and comment period regarding the transition plan(s) that the 
State intends to submit to CMS for review and consideration, as follows: 

(A) The State must at a minimum provide two (2) statements of public notice and public input procedures. 

(B) The State must ensure the full transition plan(s) is available to the public for public comment. 

(C) The State must consider and modify the transition plan, as the State deems appropriate, to account for public 
comment. 

(iv) A State must submit to CMS, with the proposed transition plan: 

(A) Evidence of the public notice required. 

(B) A summary of the comments received during the public notice period, reasons why comments were not adopted, 
and any modifications to the transition plan based upon those comments. 

(v) Upon approval by CMS, the State will begin implementation of the transition plans. The State's failure to submit an 
approvable transition plan as required by this section and/or to comply with the terms of the approved transition plan 
may result in compliance actions, including but not limited to deferral/disallowance of Federal Financial Participation. 

The regulations for HCBS Community First Choice services are available at 42 C.F.R. § 441.530. 

I44I.S30 Home and Community-Based Setting. 

(a) States must make available attendant services and supports in a home and community-based setting consistent with 
both paragraphs (a)(1) and (a)(z) of this section. 

(1) Home and community-based settings must have all of the following qualities, and such other qualities as the Secretary 
determines to be appropriate, based on the needs of the individual as indicated in their person-centered service plan: 

(i) The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the greater commu­
nity, including opportunities to seek employment and work in competitive integrated settings, engage in community 
life, control personal resources, and receive services in the community, to the same degree of access as individuals not 
receiving Medicaid HCBS. 

(ii) The setting is selected by the individual from among setting options, including non-disability specific settings and 
an option for a private unit in a residential setting. The setting options are identified and documented in the person­
centered service plan and are based on the individual's needs, preferences, and, for residential settings, resources avail­
able for room and board. 

(iii) Ensures an individual's rights of privacy, dignity and respect, and freedom from coercion and restraint. 

(iv) Optimizes but does not regiment individual initiative, autonomy, and independence in making life choices, includ­
ing but not limited to, daily activities, physical environment, and with whom to interact. 

(v) Facilitates individual choice regarding services and supports, and who provides them. 

(vi) In a provider-owned or controlled residential setting, in addition to the above qualities at paragraphs (a)(l}{i) 
through (v) of this section, the following additional conditions must be met: 
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(A) The unit or dwelling is a specific physical place that can be owned, rented or occupied under a legally enforceable 
agreement by the individual receiving services, and the individual has, at a minimum, the same responsibilities and 

protections from eviction that tenants have under the landlord tenant law of the State, county, city or other desig­
nated entity. For settings in which landlord tenant laws do not apply, the State must ensure that a lease, residency 

agreement or other form of written agreement will be in place for each participant and that the document provides 

protections that address eviction processes and appeals comparable to those provided under the jurisdiction's land­
lord tenant law. 

(B) Each individual has privacy in their sleeping or living unit: 

(1) Units have entrance doors lockable by the individual, with only appropriate staff having keys to doors as 
needed. 

(2) Individuals sharing units have a choice of roommates in that setting. 

(3) Individuals have the freedom to furnish and decorate their sleeping or living units within the lease or other 

agreement. 

(C) Individuals have the freedom and support to control their own schedules and activities, and have access to food 

at any time. 

(D) Individuals are able to have visitors of their choosing at any time. 

(E) The setting is physically accessible to the individual. 

(F) Any modification of the additional conditions, under paragraphs (a)(t}(vi)(A) through (D) of this section, must 

be supported by a specific assessed need and justified in the person-centered service plan. The following require­

ments must be documented in the person-centered service plan: 

(1) Identify a specific and individualized assessed need. 

(2) Document the positive interventions and supports used prior to any modifications to the person-centered 

service plan. 

(3) Document less intrusive methods of meeting the need that have been tried but did not work. 

(4) Include a clear description of the condition that is directly proportionate to the specific assessed need. 

(5) Include regulation collection and review of data to measure the ongoing effectiveness of the modification. 

( 6) Include established time limits for periodic reviews to determine if the modification is still necessary or can be 

terminated. 

(7) Include the informed consent of the individual. 

(8) Include an assurance that interventions and supports will cause no harm to the individual. 

(2) Home and community-based settings do not include the following: 

(i) A nursing facility; 

(ii) An institution for mental diseases; 

(iii) An intermediate care facility for individuals with intellectual disabilities; 

(iv) A hospital providing long-term care services; or 
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(v)-Any other locations that have qualities of an institutional setting, as determined by the Secretary. Any setting that 

is located in a building that is also a publicly or privately operated facility that provides inpatient institutional treat­
ment, or in a building on the grounds of, or immediately adjacent to, a public institution, or any other setting that has 

the effect of isolating individuals receiving Medicaid HCBS from the broader community of individuals not receiving 

Medicaid HCBS will be presumed to be a setting that has the qualities of an institution unless the Secretary determines 
through heightened scrutiny, based on information presented by the State or other parties, that the setting does not 

have the qualities of an institution and that the setting does have the qualities of home and community-based settings. 

(b) [Reserved] 

The regulations for HCBS State Plan services at 42 C.F.R. § 441.710 and§ 441.725. 

§ 441.710 State plan home and community-based services under section I915(i)(I) of the Act. 

(a) Home and Community-Based Setting. States must make State plan HCBS available in a home and community-based 

setting consistent with both paragraphs (a)(1) and (a)(2) of this section. 

(1) Home and community-based settings must have all of the following qualities, and such other qualities as the Secretary 

determines to be appropriate, based on the needs of the individual as indicated in their person-centered service plan: 

(i) The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the greater commu­
nity, including opportunities to seek employment and work in competitive integrated settings, engage in community 

life, control personal resources, and receive services in the community, to the same degree of access as individuals not 

receiving Medicaid HCBS. 

(ii) The setting is selected by the individual from among setting options, including non-disability specific settings and 

an option for a private unit in a residential setting. The setting options are identified and documented in the person­

centered service plan and are based on the individual's needs, preferences, and, for residential settings, resources avail­
able for room and board. 

(iii) Ensures an individual's rights of privacy, dignity and respect, and freedom from coercion and restraint. 

(iv) Optimizes, but does not regiment, individual initiative, autonomy, and independence in making life choices, in­

cluding but not limited to, daily activities, physical environment, and with whom to interact. 

(v) Facilitates individual choice regarding services and supports, and who provides them. 

(vi) In a provider-owned or controlled residential setting, in addition to the above qualities at paragraphs (a)(l)(i) 

through (v) of this section, the following additional conditions must be met: 

(A) The unit or dwelling is a specific physical place that can be owned, rented, or occupied under a legally enforce­

able agreement by the individual receiving services, and the individual has, at a minimum, the same responsibili-

ties and protections from eviction that tenants have under the landlord/tenant law of the state, county, city, or other 

designated entity. For settings in which landlord tenant laws do not apply, the State must ensure thata lease, residency 

agreement or other form of written agreement will be in place for each HCBS participant and that the document pro­

vides protections that address eviction processes and appeals comparable to those provided under the jurisdiction's 
landlord tenant law; 

(B) Each individual has privacy in their sleeping or living unit: 

(1) Units have entrance doors lockable by the individual, with only appropriate staff having keys to doors; 

(2) Individuals sharing units have a choice of roommates in that setting; and 

(3) Individuals have the freedom to furnish and decorate their sleeping or living units within the lease or other 

agreement. 

24 



Executive Director's Report to TCADD - 2014 11 07 - Page 30

(C) Individuals have the freedom and support to control their own schedules and activities, and have access to food 
at anytime; 

(D) Individuals are able to have visitors of their choosing at any time; 

(E) The setting is physically accessible to the individual; and 

(F) Any modification of the additional conditions, under paragraphs (a)(1)(vi)(A) through (D) of this section, must 

be supported by a specific assessed need and justified in the person-centered service plan. The following require­
ments must be documented in the person-centered service plan: 

(1) Identify a specific and individualized assessed need. 

(2) Document the positive interventions and supports used prior to any modifications to the person-centered 
service plan. 

• 
(3) Document less intrusive methods of meeting the need that have been tried but did not work. 

( 4) Include a clear description of the condition that is directly proportionate to the specific assessed need. 

(5) Include regular collection and review of data to measure the ongoing effectiveness of the modification. 

( 6) Include established time limits for periodic reviews to determine if the modification is still necessary or can be 
terminated. 

(7) Include the informed consent of the individual. 

(8) Include an assurance that interventions and supports will cause no harm to the individual. 

(2) Home and community-based settings do not include the following: 

(i) A nursing facility. 

(ii) An institution for mental diseases. 

(iii) An intermediate care facility for individuals with intellectual disabilities. 

(iv) A hospital. 

(v) Any other locations that have qualities of an institutional setting, as determined by the Secretary. Any setting that 

is located in a building that is also a publicly or privately operated facility that provides inpatient institutional treat­

ment, or in a building on the grounds of, or immediately adjacent to, a public institution, or any other setting that has 

the effect of isolating individuals receiving Medicaid HCBS from the broader community of individuals not receiving 

Medicaid HCBS will be presumed to be a setting that has the qualities of an institution unless the Secretary determines 

through heightened scrutiny, based on information presented by the State or other parties, that the setting does not 

have the qualities of an institution and that the setting does have the qualities of home and community-based settings. 

(3) Compliance and transition: 

(i) States submitting state plan amendments for new section 1915(i) of the Act benefits must provide assurances of 

compliance with the requirements of this section for home and community-based settings as of the effective date of the 
state plan amendment; 

(ii) CMS will require transition plans for existing section 1915(c) waivers and approved state plans providing home and 
community-based services under section 1915(i) to achieve compliance with this section, as follows: 
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(A) For each approved section 1915(i) of the Act benefit subject to renewal or submitted for amendment within one 
year after the effective date of this regulation, the State must submit a transition plan at the time of the renewal or 
amendment request that sets forth the actions the State will take to bring the specific 1915(i) State plan benefit into 
compliance with this section. The approval will be contingent on the inclusion of the transition plan approved by 
CMS. The transition plan must include all elements required by the Secretary; and within one hundred and twenty 
days of the submission of the first renewal or amendment request the State must submit a transition plan detailing 
how the State will operate all section 1915(c) HCBS waivers and any section 1915(i) State plan benefit in accordance 
with this section. The transition plan must include all elements including timelines and deliverables as approved by 
the Secretary. 

(B) For States that do not have a section 1915(c) waiver or a section 1915(i) State plan benefit due for renewal or pro­
posed for amendments within one year of the effective date of this regulation, the State must submit a transition plan 
detailing how the State will operate all section 1915(c) waivers and any section 1915(i) State plan benefit in accordance 
with this section. This plan must be submitted no later than one year after the effective date of this regulation. The 
transition plan must include all elements including timelines and deliverables as approved by the Secretary. 

(iii) A State must provide at least a 30-day public notice and comment period regarding the transition plan(s) that the 
State intends to submit to CMS for review and consideration, as follows: 

(A) The State must at a minimum provide two (2) statements of public notice and public input procedures. 

(B) The State must ensure the full transition plan(s) is available to the public for public comment. 

(C) The State must consider and modify the transition plan, as the State deems appropriate, to account for public 
comment. 

(iv) A State must submit to CMS, with the proposed transition plan: 

(A) Evidence of the public notice required. 

(B) A summary of the comments received during the public notice period, reasons why comments were not adopted, 
and any modifications to the transition plan based upon those comments. 

(v) Upon approval by CMS, the State will begin implementation of the transition plans. The State's failure to submit an 
approvable transition plan as required by this section and/or to comply with the terms of the approved transition plan 
may result in compliance actions, including but not limited to deferral/disallowance of Federal Financial Participation. 

(b) Needs-Based Eligibility Requirement. Meet needs-based criteria for eligibility for the State plan HCBS benefit, as re­
quired in§ 441.715(a). 

(c) Minimum State plan HCBS Requirement. Be assessed to require at least one section 1915(i) home and community-based 
service at a frequency determined by the State, as required in§ 441.72o(a)(s). 

(d) Target Population. Meet any applicable targeting criteria defined by the State under the authority of paragraph (e)(2) of 
this section. 

(e) Nonapplication. The State may elect in the State plan amendment approved under this subpart not to apply the follow­
ing requirements when determining eligibility: 

(1) Section 1902(a)(w)(C)(i)(III) of the Act, pertaining to income and resource eligibility rules for the medically needy 
living in the community, but only for the purposes of providing State plan HCBS. 

{2) Section 1902(a)(10 )(B) of the Act, pertaining to comparability of Medicaid services, but only for the purposes of pro­
viding section 1915(i) State plan HCBS. In the event that a State elects not to apply comparability requirements: 

26 
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· (i) 'The State must describe the group(s) receiving State plan HCBS, subject to the Secretary's approval. Targeting crite­
ria cannot have the impact oflimiting the pool of qualified providers from which an individual would receive services, 

or have the impact of requiring an individual to receive services from the same entity from which they purchase their 
housing. These groups must be defined on the basis of any combination of the following: 

(A) Age. 

(B) Diagnosis. 

(C) Disability. 

(D) Medicaid Eligibility Group. 

(ii) The State may elect in the State plan amendment to limit the availability of specific services defined under the au­

thority of§ 440.182(c) of this chapter or to vary the amount, duration, or scope of those services, to one or more of the 

group(s) described in this paragraph. 

§ 441.7Z5 Person-eentered serviee plan 

(a) Person-centered planning process. Based on the independent assessment required in§ 441.720, the State must develop 

(or approve, if the plan is developed by others) a written service plan jointly with the individual (including, for purposes of 

this paragraph, the individual and the individual's authorized representative if applicable). The person-centered planning 
process is driven by the individual. The process: 

(1) Includes people chosen by the individual. 

(2) Provides necessary information and support to ensure that the individual directs the process to the maximum extent 

possible, and is enabled to make informed choices and decisions. 

(3) Is timely and occurs at times and locations of convenience to the individual. 

(4) Reflects cultural considerations of the individual and is conducted by providing information in plain language and in 

a manner that is accessible to individuals with disabilities and persons who are limited English proficient, consistent with 

§ 435.905(b) of this chapter. 

(5) Includes strategies for solving conflict or disagreement within the process, including clear conflict of interest guide­
lines for all planning participants. 

(6) Offers choices to the individual regarding the services and supports the individual receives and from whom. 

(7) Includes a method for the individual to request updates to the plan, as needed. 

(8) Records the alternative home and community-based settings that were considered by the individual. 

(b) The person-centered service plan. The person-centered service plan must reflect the services and supports that are 

important for the individual to meet the needs identified through an assessment of functional need, as well as what is 

important to the individual with regard to preferences for the delivery of such services and supports. Commensurate with 

the level of need of the individual, and the scope of services and supports available under the State plan HCBS benefit, the 

written plan must: 

(1) Reflect that the setting in which the individual resides is chosen by the individual. The State must ensure that the 
setting chosen by the individual is integrated in, and supports full access of individuals receiving Medicaid HCBS to the 

greater community, including opportunities to seek employment and work in competitive integrated settings, engage in 

community life, control personal resources, and receive services in the community to the same degree of access as indi­

viduals not receiving Medicaid HCBS. 

(2) Reflect the individual's strengths and preferences. 
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(:1) R.dlect clinical and support needs as identified through an assessment of functional need. 

(4) Include individually identified goals and desired outcomes. 

(5) Reflect the services and supports (paid and unpaid) that will assist the individual to achieve identified goals, and the 
providers of those services and supports, including natural supports. Natural supports are unpaid supports that are pro­
vided voluntarily to the individual in lieu of State plan HCBS. 

(6) Reflect risk factors and measures in place to minimize them, including individualized backup plans and strategies 
when needed. 

(7) Be understandable to the individual receiving services and supports, and the individuals important in supporting 
him or her. At a minimum, for the written plan to be understandable, it must be written in plain language and in a man­
ner that is accessible to individuals with disabilities and persons who are limited English proficient, consistent with § 
435-905(b) of this chapter. 

(8) Identify the individual and/or entity responsible for monitoring the plan. 

(9) Be finalized and agreed to, with the informed consent of the individual in writing, and signed by all individuals and 
providers responsible for its implementation. 

(10) Be distributed to the individual and other people involved in the plan. 

(u) Include those services, the purchase or control of which the individual elects to self-direct, meeting the requirements 

of§ 441.740. 

(12) Prevent the provision of unnecessary or inappropriate services and supports. 

(13) Document that any modification of the additional conditions, under§ 441-710(a)(t)(vi)(A) through (D) of this 
chapter, must be supported by a specific assessed need and justified in the person-centered service plan. The following 
requirements must be documented in the person-centered service plan: 

(i) Identify a specific and individualized assessed need. 

(ii} Document the positive interventions and supports used prior to any modifications to the person-centered service 
plan. 

(iii) Document less intrusive methods of meeting the need that have been tried but did not work. 

(iv) Include a clear description of the condition that is directly proportionate to the specific assessed need. 

(v) Include a regular collection and review of data to measure the ongoing effectiveness of the modification. 

(vi) Include established time limits for periodic reviews to determine if the modification is still necessary or can be 
terminated. 

(vii) Include informed consent of the individual; and 

(viii) Include an assurance that the interventions and supports will cause no harm to the individual. 

(c) Reviewing the person-centered service plan. The person-centered service plan must be reviewed, and revised upon 
reassessment of functional need as required in § 441.720, at least every 12 months, when the individual's circumstances or 
needs change significantly, and at the request of the individual. 
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Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop 52-26-12 
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CMCS Informational Bulletin 

DATE: January 10, 2014 

FROM: Cindy Mann 
Director 

Attachment #4 
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SUBJECT: Final Rule - CMS 2249-F- 1915(i) State Plan Home and Community-Based 
Services, 5-Year Period for Waivers, Provider Payment Reassignment, Setting 
Requirements for Community First Choice, and CMS 2296-F 1915(c) Home and 
Community-Based Services Waivers 

Today the Centers for Medicare & Medicaid Services (CMS) is pleased to announce the publication 
of an important final rule about home and community-based services (HCBS) provided through 
Medicaid's 1915(c) HCBS Waiver program, 1915(i) HCBS State Plan Option, and 1915(k) 
Community First Choice. The rule enhances the quality ofHCBS, provides additional protections to 
HCBS program participants, and ensures that individuals receiving services through HCBS programs 
have full access to the benefits of community living. The rule is available at 
http://www.medicaid.gov/HCBS. 

The final rule is a result of multiple rulemaking efforts over the last five years and consideration by 
CMS of input from thousands of stakeholders. This robust process helped CMS ensure that the 
regulation takes into account a wide range of stakeholder perspectives and the varying experiences 
across the states. There will be continued opportunities for stakeholder input as CMS works with 
states to implement this final rule. 

CMS will offer opportunities for additional information, issuing additional guidance, and providing 
assistance as states begin implementing this final rule. We recognize that implementing this final 
rule may require states to evaluate and make adjustments in their current systems and that this 
process will take time. The final rule provides for a process that will allow states to implement this 
rule in a manner that will support continuity of services for Medicaid participants and minimize 
disruptions in setvice systems during implementation. Tllis h1formational Bulletin contains a brief 
overview of this transition process and the assistance available from CMS to assist states with the 
process. 

Additional Information and Forthcoming Guidance 

CMS is committed to ensuring that stakeholders have immediate access to information to help them 
understand the final rule. CMS has developed a website dedicated to providing information about the 
rule, available at http://www.medicaid.gov/HCBS. On this website, stakeholders can find links to 
fact sheets, questions and answers and other related resources. In addition, CMS will be holding a 
series of informational webinars over the next several weeks. The dates for these webinars can be 
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found on the website. CMS has also established a mailbox at f-JCBS(a{cms.hhs.gov and encourages 
you to submit questions to the mailbox. 

As states begin implementation, CMS will provide additional infonnation on a number of topics over 
the next several weeks and months. The infom1ation will be provided through additional 
Infonnational Bulletins and through revisions to the 1915(c) Waiver Technical Guide for regulatory 
changes for the 1915( c) HCBS Waivers, CMS will also be creating additional fact sheets and 
frequently asked questions (FAQs) to address questions from the public after they have had a chance 
to review the final rule. 

Transition for Implementing Home and Community-Based Settings Requirements 

CMS recognizes that states and providers may need time to implement the clarifying requirements 
about the characteristics of home and community-based settings. The final regulation provides for a 
transition process that will allow states to implement this rule in a manner that supports continuity of 
services for Medicaid participants and minimizes disruptions in service systems during 
implementation. New 1915(c) waivers or 1915(i) state plans must meet the new requirements to be 
approved. For currently approved 1915(c) waivers and 1915(i) state plans, states will need to 
evaluate the settings currently in their 1915(c) waivers and 1915(i) state plan programs and, ifthere 
are settings that do not meet the final regulation's home and community-based settings requirements, 
work with CMS to develop a plan to bring their program into compliance. The public will have an 
opportunity to provide input on states' transition plans. CMS expects states to transition to 
compliance in as brief a period as possible and to demonstrate substantial progress towards 
compliance during any transition period. CMS will afford states a maximum of a one year period to 
submit a transition plan for compliance with the home and community-based settings requirements, 
and CMS may approve transition plans for a period of up to five years, as supported by individual 
state's circumstances, to effectuate fl.tll compliance. 

States submitting a 1915(c) waiver renewal or waiver amendment within the first year of the effective 
date of the rule may need to develop a transition plan to ensure that specific waiver or state plan 
meets the settings requirements. Within 120 days of the submission of t11at 1915( c) waiver renewal 
or waiver amendment, the state needs to submit a plan that lays out timeframes and benchmarks for 
developing a transition plan for all the state's approved 1915(c) waiver and 1915(i) HCBS state plan 
programs. CMS will work closely with states as they consider how to best implement these 
provisions and will be issuing sub-regulatory guidance to provide tl1e details regarding requirements 
for transition plans. 

Assistance from CMS 

CMS is committed to assisting states in implementing tl1ese rules and is available to work closely 
with individual states at the beginning and throughout the development of their transition plans. In 
addition, CMS is working to provide additional technical assistance resources to states and will 
provide infonnation about these resources as soon as possible. 

Mimy states have made significant progress in recent years to increase the availability and quality of 
home and community-based services. We believe the implementation of these rules will contlibute 
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significantly to the quality and experience of participants in Medicaid HCBS programs and will 
further expand their opportunities for meaningful community integration in support of the goals of 
the Americans with Disabilities Act and the Supreme Court's decision in Olmstead v. L. C. 

We thank the many individuals and organizations who contributed input to these rules and look 
forward to the continuing dialogue with stakeholders as we work together to make them a reality. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
Room352-G 
200 Independence Avenue, SW 
Washington, DC 20201 

FACT SHEET 

FOR IMMEDIATE RELEASE 
January 10, 2014 

Atta.dunent #5 

~tv.i.!!~ 
OffltE Of COMMUNICI\TIONS 

Contact: CMS Media Relations 
(202) 690-6145 

Home and Community Based Services 

Overview 

The final nde addresses several sections of Medicaid law under which states may use federal 
Medicaid funds to pay for home and community-based services (HCBS). The mle supports 
enhanced quality in HCBS programs, adds protections for individuals receiving services. In 
addition, this rule reflects CMS' intent to ensure that individuals receiving services and supports 
through Medicaid's HCBS programs have full access to the benefits of community living and are 
able to receive services in the most integrated setting. Highlights of this final rule include: 

• Provides implementing regulations for section 1915(i) State Plan HCBS, including 
new flexibilities enacted under the Affordable Care Act to offer expanded HCBS and 
to target services to specific populations; 

• Defines and describes the requirements for home and community-based settings 
appropriate for the provision ofHCBS under section 1915(c) HCBS waivers, section 
1915(i) State Plan HCBS and section l915(k) (Community First Choice) authorities; 

• Defines person-centered planning requirements across the section 1915(c) and 
1915(i) HCBS authorities; 

• Provides states with the option to combine coverage for multiple target populations 
into one waiver under section 1915(c), to facilitate streamlined administration of 
HCBS waivers and to facilitate use of waiver design that focuses on functional needs. 

• Allows states to use a five-year renewal cycle to align concurrent waivers and state 
plan amendments that serve individuals eligible for both Medicaid and Medicare, 
such as 1915(b) and 1915(c). 

• Provides CMS with additional compliance options beyon.d waiver termination for 
1915(c) HCBS waiver programs. · 
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Key Provisions of the Final Rule 

1915(c) Home and Community-Based Waivers 

The final rule amends the regulations for the 1915( c) HCBS waiver program, authorized under 
section 1915(c) of the Social Security Act (the Act), in several important ways designed to 
improve the quality of services for individuals receiving HCBS. Specifically, it establishes 
requirements for home and community-based settings in Medicaid HCBS programs operated 
under sections 1915(c), 1915(i), and 1915(k) of the Act, defines person-centered planning 
requirements, provides states with the option to combine multiple target populations into one 
waiver to facilitate streamlined administration ofHCBS waivers, clarifies the timing of 
amendments and public input requirements when states propose modifications to HCBS waiver 
programs and service rates, and provides CMS with additional compliance options for HCBS 
programs. For more detail, please refer to tlte 1915(c) fact sheet 
at h!tJ;l://www.medicaid .gov/HCBS. 

Section 1915(i) Home and Community-Based State Plan Option 

The final rule implements the section 1915(i) HCBS state plan option, including 11ew flexibilities 
enacted under the Affordable Care Act that offer states the option to provide expanded home and 
community-based services and to target services to specific populations. In addition, the final 
nde establishes requirements for home and community-based settings in Medicaid HCBS 
programs operated under sections 1915(c), l915(i), and 1915(k) of the Act. For more detail, 
please refer to the l915(i) fact sheet at http://www.medicaid.gov/HCBS. 

Section 1601 o.fthe Affordable Care Act: Five Year Period for Certain Demonstration Pro,jects 
aud Waivers 

To simplify administration of the program for states, this final rule provides a five-year approval 
or renewal period for demonstration and waiver programs in which a state serves individuals 
who are dually eligible for Medicare and Medicaid benefits. This provision allows states to use a 
five year renewal cycle to align concurrent waivers that serve individuals eligible for both 
Medicaid and Medicare, such as 1915(b) and 1915(c). 

Home and Community-Based Settings Requirements 

TI1e final rule establishes requirements for home and community-based settings in Medicaid 
HCBS programs operated under sections 1915(c), 1915(i), and 1915(k) ofthe Act. The rule 
creates a more outcome-oriented definition of home and community-based settings, rather than 
one based solely on a setting's location, geography, or physical chamcteristics. The regulatory 
changes will maximize the opportunities for HCBS program participants to have access to the 
benefits of community Jiving and to receive services in the most integrated setting and will 
effectuate the law's intention for Medicaid home and community-based services to provide 
alternatives to services provided in institutions. For more detail, please refer to the HCBS 
Settings fact sheet at http://www.medicaid.gov/HCBS. 
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The final rule includes a provision requiring states offering HCBS under existing state plans or 
waivers lo develop transition plans to e11sure that HCBS settings will meet final rule's 
l'equirements. New 191 S(c) waivers or 19l5(i) tate plans must meet the new requirements to be 
approved. For currently approved 191 S(c) waivers and 191S(i) state plans, states will need to 
evaluate the settings currently in tbeir 191 S(c) waivers and 1915(i) state plan programs and, if 
there are settings !bat do not meet the finaJ regulation's home and community-based settings 
requirements, work with CMS to develop a plan to bring tb.eir program into compliance. The 
public wjll have an opportunity to provide inpul on states' transition plans. CMS expects states 
to tcan&tion to compliance in as brief a period os possible and to demoJJStrnte substantial 
progress Loward compJjance during any transition period. CMS will afford states a mtudmum i 
a one year period lo submit a transition plan that pi'<JVides lor the delivery of HCBS services 
within setti ngs meeting the fiuat rule's reqltirements, and CMS m_ay approve u-nnsition plans for 
a periop of up to five years, as supported by an individual state's circumstances. 

States submitting a 19l5(c) waiver renewal or waiver amendment within the first year after the 
etlective date of the rule may need to develop a transition plan to ensure that specific waiver or 
state plan meets the settings requirements. Within 120 days of the submission of that 1915(c) 
waiver renewal or waiver amendment the state needs to submit a plan that lays out timeframes 
and benchmarks for developing a transition plan for all the state's approved 1915(c) waiver and 
1915(i) HCBS state plan programs. CMS will be issuing future guidance to provide the details 
regarding requirements for transition plans. 

Persmt-Ce11tered Planning 

In this final rule, CMS specifies that service planning for participants in Medicaid HCBS 
programs under section 1915(c) and l91S(i) ofthe Act must be developed Uuough a person­
centered planning process that addresses health and long-tenn services and support needs in. a 
mam1e1· that reflects individual preferences and goals. 11te roles require that the person-centered 
planning process iS dh'ected by the individual with long-term support needs, nnd may include a 
representative whom. the individual has fl'eely chosen and others chosell by the individual to 
contribute to the process. TI1e rule describes Ute mioimun1 requjrements for 11erson-centered 
plans developed through this p.rocess, includhlg that lhc process results inn person-cclttcrcd plan 
with ind1vidLtally identified goals and preferences. This planning process, nnd the resulting 
petsou-centered service plan, w111 as~ist the individual in ac.bieving personally detme.d outcomes 
in the most integrated community setting, ensnre delivery of services in a manner that t·eflects 
personal preferences and choices, tmd contribute to the assurance of health and welfare. CMS 
will provide future guidance rega{ding !he pmcess for operationalizing person-centered planning 
in order for states to bring their programs iuto compUance:. 
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Fact Sheet: Summary of Key Provisions of the Home and Community-Based 
Services (HCBS) Settings Final Rule 

(CMS 1149-F/1196-F) 

This final rule establishes requirements for the qualities of settings that are eligible for reimbursement 
for the Medicaid home and community-based services (HCBS) provided under sections l915(c), 
1915(i) and 1915(k) of the Medicaid statute. Over the past five years, CMS has engaged in ongoing 
discussions with stakeholders, states and federal partners about the qualities of community-based 
settings that distinguish them from institutional settings. As part of this stakeholder engagement, 
CMS issued an Advanced Notice of Proposed Rule Making (ANPRM) and various proposed rules 
relating to home and community-based services authorized by different sections of the Medicaid law, 
including 1915(c) HCBS waivers, 1915(i) State Plan HCBS and 1915(k) Community First Choice 
State Plans. CMS' definition ofhome and community-based settings has benefited from and evolved 
as a result of this stakeholder engagement. 

In this final rule, CMS is moving away from defining home and community-based settings by "what 
they are not," and toward defining them by the nature and quality of individuals' experiences. The 
home and community-based setting provisions in this final rule establish a more outcome-oriented 
definition of home and community-based settings, rather than one based solely on a setting's 
location, geography, or physical characteristics. The changes related to clarification of home and 
community-based settings will maximize the opportunities for participants in HCBS programs to 
have access to the benefits of community living and to receive services in the most integrated setting 
and wiH effectuate the law's intention for Medicaid HCBS to provide alternatives to services 
provided in institutions. 

Overview of the Settings Provisio11 

The final rule requires that all home and community-based settings meet certain qualifications. These 
include: 

• The setting is integrated in and supports full access to the greater community; 
• Is selected by the individual from among setting options; 
• Ensures individual rights of privacy, dignity and respect, and freedom from coercion and 

restraint; 
• Optimizes autonomy and independence in making life choices; and 
• Facilitates choice regarding services and who provides them. 

The final rule also includes additional requirements for provider-owned or controlled home and 
community-based residential settings. These requirements include: 

• The individual has a lease or other legally enforceable agreement providing similar 
protections; 
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• The individual has privacy in their unit including lockable doors, choice of roommates and 
freedom to fumish or decorate the unit; 

• The individual controls his/her own schedule including access to food at any time; 
• The individual can have visitors at any time; and 
• The setting is physically accessible. 

Any modification to these additional requirements for provider-owned home and community-based 
residential settings must be supp01ted by a specific assessed need and justified in the person-centered 
service plan. 

The final ntle excludes certain settings as permissible settings for the provision of Medicaid home 
and community-based services. These excluded settings include nursing facilities, institutions for 
mental disease, intermediate care facilities for individuals with intellectual disabilities, and hospitals. 
Other Medicaid funding authorities support services provided in these institutional settings. 

The final rule identities other settings that are presumed to have institutional qualities, and do not 
meet the threshold for Medicaid HCBS. These settings include those in a publicly or privately­
owned facility that provides inpatient treatment; on the gratmds of, or immediately adjacent to, a 
public institution; or that have the effect of isolating individuals receiving Medicaid-funded HCBS 
from the broader community of individuals not receiving Medicaid-funded HCBS. If states seek to 
include such settings in Medicaid HCBS programs, a determination will be made through heightened 
scrutiny, based on information presented by the state demonstrating that the setting is home and 
community-based and does not have the qualities of an institution. This process is intended to be 
transparent and includes input and infom1ation from the public. CMS will be issuing future guidance 
describing the process for the review of settings subject to heightened scrutiny through either the 
transition plan process (for settings already in states' HCBS programs) or the HCBS waiver review 
processes (for settings states seek to add to their HCBS programs). · 

The final rule includes a transitional process for states to ensure that their waivers and state plans 
meet the HCBS settings requirements. New 1915(c) waivers or 1915(i) state plans must meet the new 
requirements to be approved. For currently approved 1915(c) waivers and l915(i) state plans, states 
must evaluate the settings currently in their 1915(c) waivers and l915(i) state plan programs and, if 
there are settings that do not fully meet the final regulation's home and community-based settings 
requirements, work with CMS to develop a plan to bring their program into compliance. The public 
will have an opportunity to provide input on states ' transition plans. CMS expects states to transition 
to the new settings requirements in as brief a period as possible and to demonstrate substantial 
progress during any transition period. CMS will afford states a maximum of a one year period to 
submit a transition plan for compliance with the home and community-based settings requirements of 
the final rule, and CMS may approve transition plans for a period of up to five years, as supported by 
individual states' circumstances, to effectuate full compliance. 

States submitting a 1915(c) waiver renewal or waiver amendment within the first year of the effective 
date of the rule may need to develop a transition plan to ensure that specific waiver or state plan 
meets the settings requirements. Within 120 days of the submission of that 1915(c) waiver renewal 
or waiver amendment, the state needs to submit a plan that lays out timeframes and benchmarks for 
developing a transition plan for all the state's approved 1915(c) waiver and 1915(i) HCBS state plan 
programs. CMS will work closely with states as they consider how to best implement these 
provisions and will be issuing future guidance on requirements for transition plans. 
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Clra~tges in the Final Rule 

The final rule clarifies several major areas of confusion and concern expressed by some commenters 
and stakeholders engaged throughout the processes ofrulemaking regarding the requirements for 
home and community-based settings. While CMS' responses to the specific comments are contained 
in the preamble to the final rule, below is a summary of the areas of the rule that received the most 
feedback and the changes in the final rule that address those comments: 

• Disability specific complex. TI1e proposed rule included "disability specific complex" in the 
list of settings presumed not to be home and community-based settings. Comments on the 
proposed rules suggested that the phrase "disability specific complex" had multiple meanings, 
and the continued use of the phrase could have unintended adverse impacts on affordable 
housing options. To avoid those conseqt1ences, CMS eliminated the use of the phrase from the 
final rule. The final rule includes the following language on other settings: "any other setting 
that has the effect of discouraging integration of individuals from the broader community ... " 

• Rebuttable presumption. The proposed rule indicated that CMS would exercise a 
"rebuttable presumption" that certain settings are not home and community-based. CMS has 
removed this phrase from the final rule and clarified in the final rule that certain settings are 
presumed to have institutional characteristics and will be subjected to heightened scrutiny if 
states seek to include these settings in their HCBS programs. The rule allows the state to 
present evidence to CMS that the setting is actually home and community-based in nature and 
does not have the qualities of an institution. CMS wi11 consider input from stakeholders, as 
well as its own reviews, in applying heightened scrutiny. This process will require the state to 
solicit public input. 

• Choice of provider in provider owned or controlled settings. The final rule clarifies that 
when an individual chooses to receive home and community-based services in a provider 
owned or controlled setting where the provider is paid a single rate to provide a bundle of 
services, the individual is choosing that provider, and cannot choose an alternative provider, 
to deliver all services that are included in the bundled rate. For any services that are not 
included in the bundled rate, the individual may choose any qualified provider, including the 
provider who controls or owns the setting if the provider offers the service separate from the 
bundle. For example, if a residential program provides habilitation connected with daily 
living and on-site supervision under a bundled rate, an individual is choosing the residential 
provider for those two services when he or she chooses the residence. The individual has free 
choice of providers for any other services in his or her service plan, such as employment 
services and other community supports. 

• Private rooms and roommate choice. The final rule clarifies that states, as opposed to 
individual providers, have the responsibility for ensuring that individuals have options 
available for both private and shared residential units within HCBS programs. The rule fmther 
clarifies that an individual's needs, preferences and resources are relevant to his/her options 
for shared versus private residential units. Provider owned or operated residential settings 
will be responsible to facilitate individuals having choice regarding roommate selection 
within a residential setting. 
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• Applicatlon of home and community-based settings requirements to non-residential 
settings. CMS has clarified that the rule applies to all settings where HCBS are delivered, not 
just to residential settings. CMS will be providing additional information about how states 
should apply the standards to non-residential settings, such as day program and pre-vocational 
training settings. 
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Fact Sheet: Summary of Key Provisions of the 1915(c) Home and Community-Based 
Services (HCBS) Waivers Final Rule 

(CMS 2249-F/2296-F) 

Background 

Section 1915(c) of the Social Security Act (the Act) authorizes the Secretary ofHealth and Human 
Services to waive certain requirements in Medicaid law in order for states to provide home and 
community-based services (HCBS) to meet the needs of individuals who choose to receive their long­
term care services and supports in their home or community, rather than in institutional settings. Final 
rules were published to implement this law on July 25, 1994. 

On June 22, 2009, CMS published an advance notice of proposed rulemaking (ANPRM) that 
indicated CMS' intention to initiate rulemaking on a number of areas within the section 1915( c) 
program. On April15, 2011, CMS published the Notice ofProposed Rule Making (NPRM) that 
addressed many of the same issues raised in the ANPRM. The final rule published today reflects the 
significant public comment received over the extensive rulemak:ing process related to these issues. 

TI1is final mle makes several important changes to the 1915(c) HCBS waiver program. It provides 
states the option to combine existing waiver targeting groups. The rule also establishes requirements 
for home and community-based settings under the 1915(c), 1915(i) and 1915(k) Medicaid authorities, 
and person-centered planning requirements for Medicaid HCBS participants under 1915(c) and 
1915(i). In addition, it clarifies the timing of amendments and public input requirements when states 
propose modifications to HCBS waiver programs and service rates. Finally, it describes the additional 
strategies available to CMS to ensure state compliance with the statutory provisions of section 
1915( c) of the Act. Below is a summary of each of these provisions. 

Flexibi1ity to Combine Target Groups Under One Waiver 

The final rule petmits, but does not require, states to combine target groups within one HCBS waiver. 
Prior to that change, a single section 1915(c) HCBS waiver could only serve one of the following 
three target groups: older adults, individuals with disabilities, or both; individuals with intellectual 
disabilities, developmental disabilities, or both; or individuals with mental illness. Tius change will 
remove a barrier for states that wish to design a waiver that meets the needs of more than one target 
population. The rule includes a provision specifying that if a state chooses the option of more than 
one target group under a single waiver, the state must assure CMS that it is able to meet the unique 
service needs of individuals in each target group, and that each individual in the waiver has equal 
access to all needed services. 
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